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COMMITTEE ON JUDICIARY
J anuary 2 0 , 200 5

LB 81 , 11 5, 200 , 26 0 , 100 , 1 12

The Committee on Ju diciary met at 1:30 p.m. on Thursday,
January 20, 2005, i n Ro om 1113 of the Stat e Capi tol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear i n g on LB 81 , LB 115 , L B 2 00 , LB 26 0 , LB 100 , a nd
LB 112. Senators present: Patrick Bourne, Chairperson;
Dwite Pedersen, Vice Chairperson; Ray Agui lar; Erni e
Chambers; Jeanne Combs; Mike Flood; Mike Foley; and Mike
F riend . Se na t o r s ab s e n t : N o n e .

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is the second day of our hearings. We' re hearing six bills
today. The members of the committee, Senator Flood t o my
left from Norfolk; Senator Friend from the Omaha area;
S enator Aguilar from Grand Island. The committee clerk i s
Laurie Vollertsen. I'm Pat Bou rne f rom Omaha. Legal
counsel is Jeff Beaty; Senator Ernie Chambers from Omaha;
and Senator Jeanne Combs from Friend, Nebraska. Again,
we' re going to hear six bills today so it's a fairly packed
agenda. We have two chairs up front here designated as the
on-deck chairs. Please use those if you intend to testify.
Make your way f orward to those chairs. We ' ll be taking
testimony. The introducer will have five minutes, then the
proponents, then op ponents, and then neutral testifiers.
When you come forward to testify, again, you' re going to use
the on-deck chairs and you' re going to sign in. And the n
when you come forward to testify, please state your name for
the record and s pell your name even if it's a common name
such as Senator Baker. All the hearings are transcribed so
we' ll need the s pelling for the transcriber. As you can
see, we' re using the Kermit Brashear memorial lighting
system (laughter). The introducer gets five minutes and
every testifier thereafter gets three minutes. And giv en
the number of bills that the Judiciary Committee is hearing,
I wi l l cu t yo u o f f af t e r t h r ee m in u t e s . An d I app r e c i at e
your helpfulness in respecting the time constraints. Cell
phones are not allowed in legislative hearing rooms. If you
h ave a ce l l pho ne p l e ase d i sab l e i t . We wi l l al l ow
t es t i mony t o b e su b mi t t e d o n b i l l s f r om o t he r i nd i v i d ua l s
but we wo n't a llow that t estimony to be read into the
record. We' ve been joined by Senator Mike Foley from
Lincoln and the Vice Chairperson of the committee, Senator
Dwite Pedersen from Elkhorn. I think that's the extent of
our housekeeping issues. We' re going to open the hearing on
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LB 81 , S e n a t o r Ba ke r .

LB 8 1

SENATOR BAKER: (Exhibits 1, 2, 3) Thank y ou, C hairman
Bourne and members of the committee. I am Tom Baker spelled
B-a-k-e-r, represent District 44 of the Legislature and I'm
here to in troduce LB 81. T hi s bill has typically gone to
the Transportation Committee so I thought maybe a change of
faces would speed it up a little bit going through Judiciary
so I had no problem with this. Friendly group I understand.
L B 81 i s a ve r y st r ai g ht f o r w ar d b i l l . I t a l l ows u n d e r c o v e r
license plates to be issued to federal agencies. Right now
we.. . i f yo u f o l l o w a l o n g h e r e , w e o f f e r un d e r c ove r p l a t e s t o
state, county, city, and village law enforcement agencies
and shall be used and so on. And they are used in the state
of Nebraska. Ther e's two s ections to th e bi ll, the
u ndercover license plates, Section 60-304 and then th e
second section which I will not repeat but it's dealing with
u ndercover drivers' licenses. We ' ll concentrate on th e
plate- to begin with. The process for the committee is very
direct and to the point. It says the Director of Motor
Vehicles shall prescribe a form for agencies to a pply for
undercover license plates. T h e Director of Motor Vehicles
does thrs now, as I say, for all these other agencies, law
enforcement, and so on. All we' re doing is adding federal
agencies to the process. Once they apply, that application
has to i nclude the name and signature of a contact person
for that agency, in this case, the federal agency is wh at
we' re talking about here, on the form and pay the fee. It' s
the same registration fee as anyone else would pay and upon
receipt of this completed form or app lication for this
undercover plate, the D irector of the Department of Motor
Vehicles, in t.his case, Bev Neth, has t o examine this
application and rule that, yes, it's an order and warranted
and the specific uses and so on. And the second section of
the bill on page 4 simply repeats basically the same process
only it's for the driver's license, the undercover driver' s
license. But that's what's in place now for all these other
agencies that are able to access undercover plates, apply to
the Department of Motor Vehicles, Director rules upon this.
If deemed a va lid application and they fulfill all the
obligations then they issue the plates. And there are in
the statutes...they have to turn in the plates and so on and
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e t. ce t e r a . An d , obv i ou sl y , t h e n ee d f o r t hi s i s . . . an d I
represent a very rural district. We have more and more meth
cases ou t t h er e . And i t ' s o bv i o us t o me when
s omebody...they have an investigation going that if t h e
federal people and they so often cross state lines are out
t here helping our local authorities, and they have been in
the past. That any time even an out-of-county license plate
shows up i n a rural county, it's rather obvious. And it
tends to compromise the investigation and also it's a safety
issue to those people that are working the particular case
out there. When somebody, and as I said, you know, small
rural county when somebody without a 67 county plate drives
in say from 46 county, they' re obviously a stranger and you
recognize that. So it com promises the investigations
without this and i t's also a safety factor to the various
people working on it. With that, I'd be glad to answer any
q uest i o n s .

SENATOR BOURNE: Thank you. Before proceeding, I have in my
possession a letter from United States Marshal Brian Ennis,
the letter in support o f LB 81. We' ll enter that into th e
record. Th ank you, Senator Baker. Are there questions for
Senator Ba k e r? Sen at o r C ha m bers .

SENATOR CHAMBERS: Senator Baker, how many federal agencies
would be authorized to have these plates and these drivers'
l i c e n ses ?

SENATOR BAKER: I don't know an exact number but I can think
of several, obviously, the FBI, the Secret Service, Fish and
Wild l i f e , U. S . Fi sh a n d W i l d l i f e , d r ug en f o rc e ment , . . .

SENATOR CHAMBERS: An d the IRS.

SENATOR BAKER: . . . I RS . . .

SENATOR CHAMBERS: Veterans Administration.

SENATOR BAKER: There's a number of them.

SENATOR CHAMBERS: Okay. In f act, every f ederal agency
would be allowed to get these license plates.

SENATOR BAKER: T hey could make application. They wouldn' t
necessarily automatically get them, wouldn't be gr anted.
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The Director of Department of Motor Vehicles has to approve
t hem. I ' m. . .

SENATOR CHAMBERS: Well, w hy was no winnowing... Whi ch
agencies might the Department of Motor Vehicles turn down?

SENATOR BAKER: They could turn down any of t hem if th ey
didn't have just cause for an undercover plate. I don' t
know which they would be more likely to turn down. I don' t
know.

SENATOR CHAMBERS: We l l , f i sh and w i l dl i f e , wh at k i nd o f
u ndercover w or k w i l l t hev b e do i n g ?

SENATOR BAKER: Oh, in a case of bald eagles and federally,
you know, endangered species I know that they' ve had some
investigations on those and Sandhills cranes, whooping
cranes, for instance. T ho se kind of investigations I know
are ongo ing n e a r l y e v e r y s e a son , e v e r y y e a r .

SENATOR CHAMBERS: What have these investigations d sclosed?

SENATOR BAKER: Well, in some cases it's who may have taken
the life of a whooping crane or trapped something or other
that they shouldn't have.

SENATOR CHAMBERS: So they were able to conclude t hose
investigations without undercover plates or un dercover
drivers' licenses, weren't they?

SENATOR BAKER: They have. I'm assuming they have anyway.
T hey ma y d i sag r e e wi t h me bu t I t h i nk i t wou l d p r o b a b l y
behoove the investigation. If they didn't have a federal
plate on there and they were out checking someone, say in a
b l i n d o r som e t h i n g l i k e t h at .

SENATOR CHAMBERS: Why didn't you do any winnowing yourself
and restrict the s weep of this bill as fai as the federal
a gencie s ?

SENATOR. BAKER: I don't know that
k now, Fash a nd Wi l d l i f e has a
Wild l i f e we ' r e t a l k i ng ab o u t he r e
w ouldn't want to den y the m .
Department of Motor Vehicles that

I would want to. You
need for it, U.S. Fish and
has a need fo r it . I
If they can justify to the
there ' s a n eed t hen she
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can issue that undercover plate.

SENATOR CHAMBERS: Senator Baker, do these federal agents
conduct investigations in cooperation or c onjunction with
state a n d l oc a l l aw e n f o r c ement o f f i c es ?

SENATOR BAKER: I believe they do, yes.

SENATOR CHAMBERS: They could not make use of a vehicle that
o ne o f t he s e a g e n c i e s h a s ?

SENATOR BAKER: M y f i r s t i mpr e s s i o n t he r e w o u l d be l i a b i l i t y
issues, whose vehicle was i t, a nd make sure that it was
legally registered and so on, if a federal a gent was in
someone else's vehicle.

SENATOR CHAMBERS: But they could do that, couldn't they?

SENATOR BAKER: I imagine they could. I don't know...

SENATOR CHAMBERS: But you want us to change the law for the
federal government's convenience, is that true?

SENATOR BAKER: Yes, so that they can access the same plates
and drivers' licenses our state officials can.

SENATOR CHAMBERS: Are you aware that the federal government
has a policy of circumventing t he statutory and
constitutional laws of this state?

SENATOR BAKER: I'm not aware of that.

SENATOR CHAMBERS: Th er e i s a b i l l and I ' m awar e o f i t
because I he lped get it th rough the L egislature which
prohibits the use of people on p arole, in the l ockup,
wherever, on probation, or any other type of custody as a
snitch, an undercover agent. The fe deral government has
tried to get involved because they feel they' re not bound by
the state law . And they work with the State Patrol on an
investigation and when the matter went to the state Supreme
Court, the f ederal government and the patrol tried to say,
well, these snitches were working under the auspices of the
federal government and, t herefore, would not be bound by
N ebraska law. The Supreme Court pointed out that th e
involvement of t he st ate was such that the state law did
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apply. What respect for the law of the state is manifested
when the federal government deliberately attempts and local
law enforcement goes along with it and they conspire to do
this, to ci rcumvent Nebraska's law? What respect is being
shown for the law in a case like that?

SENATOR BAKER: I'd say it's a lack of respect but I'm not
aware o f t he s e c a s es . Per h ap s yo u a r e .

SENATOR CHAMBERS: I will get you the Supreme Court case. I
handed y o u a co p y of a provision from the Nebraska
Constitution. I d idn't want you t o be caught o ff-base
without having what I int end t o touch on and ask you a
question or two about. This is from Article VIII, Section 5
of the Nebraska Constitution. Subs ection 2 o f Section 5
says, "Fifty percent of all money forfeited or seized
pursuant to enforcement of the drug laws shall belong and be
paid over to the counties for drug enforcement purposes as
the Le gislature may prov ide." Subsect i o n 3 , "Law
enforcement agencies may use conveyances forfeited pursuant
to enforcement of th e drug l aws as the Legislature may
provide. Upon the sale of such conveyances, the proceeds
shall be appropriated exclusively to the use and support of
the common schools as p rovided in s ubsection 1 of t h is
section." That provision was proposed as an amendment to
the Constitution in 1984 and I'm saying this for the record,
pursuant to LR 2CA introduced by Senator Carol P irsch and
others. Six people voted against that proposal. I was one
of the six so I'm familiar with this. Do you think that it
fosters respect for the law when the federal...first of all,
let me ask you a question. Are you aware of the fact that
rather than having local law enforcement forfeit, conduct
forfeiture activities under the st ate C onstitution, the
federal government, once again, has allowed them to use the
auspices of the fe deral government to circumvent the
Nebraska Constitution. Are you aware of that?

SENATOR BAKER: I'm aware of that.

SENATOR CHAMBERS: So , you are coming h ere asking t he
Legislature to do a favor to the government that is in the
process not only itself of circumventing the Constitution
and laws but c orrupting, in my view, local and state and
county law enforcement officials who swear to uphold the law
o f Nebraska to also join them in circumventing the law an d
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t he Co n s t i t u t i on o f t h i s s t at e . You ' r e r ea l l y ask i ng us t o
do a favor for the federal government knowing what they' re
engaged in as far as circumvention of our laws. Is that
c orrec t ?

SENATOR BA K E R: I don't think that's their policy,
circumventing the state laws. I'm...you say you' ll...

SENATOR CHAMBERS: Well, they can call it whatever they want
to but what occurs when forfeitures take place within the
boundaries of Nebraska and a deliberate decision is made and
encouraged by the federal government to forfeit pursuant to
federal law. Then none of the proceeds go t o t h e c ommon
schools as the Nebraska Constitution says but rather to the
law enforcement agencies and they keep it all. Isn't that
circumventing what this constitutional provision envisions?

SENATOR BAKER: I t hink it depends on the circumstances of
the case, doesn't it? I...it's not an area of expertise I
have. I 'm not a lawyer. But I understand they have the
option, if you will, whether it's the federal statutes or
the state statutes and they are different, obviously, as to
forfeiture.

SENATOR CHAMBERS: Why should it be necessary for a senator
when we h ave a clear provision of the Constitution such as
this to offer legislation because we cannot trust state law
enforcement. And the legislation would say, local, state,
and county law enforcement officers shall not participate
with the federal government in the forfeiture of any drug
proceeds or conveyances which but for they' re going through
the federal government would be governed by the Nebraska
Constitution? Why should I have to offer a bill like t hat
when the Constitution makes it clear what the policy of this
s tat e i s?

SENATOR BAKER: In answer to your question, I don't know how
often they use the federal guidelines rather than state. I
d on' t k n o w b ut . . .

SENATOR CHAMBERS: Well, let's say they do i t once . How
many times would I have to ki ll s omebody before I'm a
m urdere r ?

SENATOR BAKER: Onc e .
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SENATOR CHAMBERS: How many times would I have to rob a bank
b efor e I ' m a ba n k r ob b e r ?

SENATOR BAKER: On c e .

SENATOR CH A MBERS: How many times does the federal
government and these local agencies have to circumvent our
constitution before they are circumventers of our
constitution?

SENATOR BAKER: Onc e .

SENATOR CHAMBERS: An d do you think that the l ocal law
enforcement people and when I say local I'm including the
State Patrol, the county and the cities so I don't have to
keep saying all three. Do you think they go along with this
because it enables them to keep all of the proceeds rather
than half of it having to go to support education which I
presume means something to you?

SENATOR BAKER: I think ...I'm assuming now that they' re
going to have someone testify in support of this other than
a federal agency. But in western Nebraska I know that there
are cases...obviously across state lines and federal people
are involved with those investigations just...some of t hem
I ' m sure more heavily than the state people. And they work
i n c o n j u n c t i on wi t h e a c h ot h e r so . . .

SENATOR CHAMBERS: If a person is arrested in Ne braska,
where is that person going to be tried?

SENATOR BAKER: It's where th e crime...well, if they' re
a rres t e d i n Ne b r a s k a ?

SENATOR CHAMBERS: Yes .

SENATOR BAKERS: Depends where the crime i s com mitted, I
b el i e v e .

SENATOR CHAMBERS: Well, if the person is transporting
drugs, is the crime being committed wherever that person is
found with the drugs?

SENATOR BAKER: Yes .
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SENATOR CHAMBERS: If a person is arrested in Nebraska with
drugs and drug money, where would the trial take place?

S ENATOR BAKER: Neb r a s k a .

S ENATOR CHAMBERS: And if t here's a fcr feiture and th e
Nebraska Constitution came into play, half of that money
would go to support the schools, wouldn't it?

SENATOR BAKER: Yes .

SENATOR CHAMBERS: Do you favor the schools getting this
money?

SENATOR BAKER : I t h i nk i t . . .y es , I do . I t h i n k i t ' s
appropr i a t e .

SENATOR CHAMBERS: Did you, when you took your oath, swear
to uphold the Constitution and laws of the state?

SENATOR BAKER: Ye s , ye s , I d i d .

SENATOR CHAMBERS: So why will y ou cooperate with the
government which is blatantly and b razenly violating our
constitution and laws? Circumventing our constitution and
l aws? Wh y w i l l y ou do t ha t ?

SENATOR BAKER: Onc e ag ain, you' re out o f my are a of
expertise but I don't think they' re blatantly circumventing
the laws. They' re prosecuting some of these crimes under
federal, you know. They' re not state because of...and you
can, you know better than I do why . I know there' s
d i f f e r e n t pe n a l t i es a n d f o r f e i t u r es i nvo l v e d a n d s o o n.

SENATOR CHAMBERS: Well, now that the U.S. Supreme Court has
brought a little sanity and equity into sentencing, do you
t h in k t he r e m ig h t be l e ss i nc l i na t i on by t he se f ede r a l
attorneys to prosecute under the federal law...

SENATOR BAKER: T hey might.

SENATOR CHAMBERS: ...because sentences can now be appealed,
even those that have been handed down perhaps and that will
totally clog the federal court system.
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SENATOR BAKER: It might. It c ertainly, I would think,
would have some effect on it, yes.

SENATOR CHAMBERS: And with that happening, the clogging of
the federal court system, currently you can't appeal the
sentence. W ith that happening, do yo u th ink that t he
Attorney General of th e Un ited States under some public
criticism by the federal courts and politicians being very
sensitive to public reactions, would stop clogging the
federal courts with a lot of these drug crimes that ought to
be prosecuted under state law?

SENATOR BAKER: I don't know. I don't know. We' ll have to
see.

SENATOR CHAMBERS: Are you aware...is there somebody from
the federal government who's going to testify on your bill?

SENATOR BAKER: Ye s , Sen a t or .

SENATOR CHAMBERS: I ' l l wa i t f o r t ha t p er s o n t he n . Tha t ' s
all I will ask you but I wanted to give them a heads-up.

SENATOR BAKER: Oka y .

SENATOR BOURNE: Thank you. Further questions for Senator
B aker? See i n g n o ne , t ha n k y o u .

SENATOR BAKER: O k a y. Th ank you .

SENATOR BOURNE: As the next proponent makes their way to
the witness stand I wa nted to announce that from time to
time senators might be l eaving the h earing room t o go
introduce other bills. And , hopefully, you won't take
offense to that. Welcome to the committee.

GINA PALOKANGAS: Hi, my name is Gina, G-i-n-a, Palokangas,
P -a- I - o - k - a - n - g - a - s and I'm with the F ederal Bureau of
Investigation. Thank you. I'd like to thank the Judiciary
Committee for the o pportunity to s peak on behalf of our
agency as far as the proposed legislation. As Senator Baker
mentioned, currently, we ar e unable to g et un dercover
license plates and dr ivers' licenses within the state of
Nebraska . And th i s has ofte ntimes hampered our
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effectiveness in our in vestigations as w ell as, mor e
importantly, providing a huge officer safety issue for our
agents. As the committee, I'm sure, is well aware people
who commit crimes have an int erest in knowing who law
enforcement people are. They' re always trying to determine
whether or not they' re under surveillance, whether or not
people that they are committing crimes with are a ctually
undercover officers. And they do make attempts to try to
determine the true identity of the person. Oftentimes and I
can't say with what frequency, but make attempts to possibly
corrupt people who have access to that type of information,
Department of M otor Vehicle information and o ther law
enforcement agencies who have access to that information in
an attempt to determine the true identity. And so if...when
we have agents working criminal matters out on the street,
it's important for them to be able to conceal their identity
as an FBI agent. And I would think that would go fo r all
the other federal law enforcement agencies. It 's a huge
officer safety issue. If an agent is out doing surveillance
a nd they a r e f o u n d ou t b y s o meone who i s pa r t i c i pa t i ng i n
criminal activity it has happened in the past where they may
take action against that person. So that's the officer
safety. The other thing I wanted to point out is that this
legislation not only benefits federal agencies but it would
also benefit our state and local law enforcement partners.
We do work in conjunction with many state, county, local law
enforcement agencies in working joint investigations whether
they be dr u g investigations, terrorism investigations,
organized crime investigations. And so it's an issue for
them a s wel l i f t hey ' re pa r t i ci pa t i ng i n a n a ct u a l l aw
enforcement investigation and someone working for the
federal government is determined to be actually an employee
of the federal government. And that' s...

SENATOR BOURNE: Okay. Thank you. Are there qu estions?
Senator Chambers .

SENATOR CHAMBERS: Welcome to the Judiciary Committee.

GINA PALOKANGAS: Thank you.

SENATOR CHAMBERS: You' re a prosecutor, aren't you?

GINA PALOKANGAS: I am not a prosecutor.
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SENATOR CHAMBERS: Okay . Is somebody h ere wh o is a
prosecutor for the federal government that you know of?

GINA PALOKANGAS: I do n ' t t h i nk so .

SENATOR CHAMBERS: Why wer e you selected to come present
this testimony to us rather t han s omebody from the
p rosecut o r ' s o f f i ce i f yo u kno w ?

GINA P A LOKANGAS: I wou l d a ssum e , my po si t i on i s ch ' e f
division counsel so I am a legal adviser within our o ffice
but I am not a prosecutor.

SENATOR CHAMBERS: So y ou d o no t p ar t i c i p at e i n ac t i v i t i es
in the field that relate to undercover work?

GINA PALOKANGAS: I'm a special agent so my current position
does not require me to do that b ut I am authorized to
participate in investigations as a special agent. I' ve done
it in the past and anticipate I would probably also in the
f u t u r e .

SENATOR CHAMBERS: Did you do any such work in Nebraska?

GINA PALOKANGAS: No .

SENATOR CHAMBERS: What state did you do it in?

GINA PALOKANGAS: Ca l i f o r n i a .

SENATOR CHAMBERS: Did you have undercover license plates in
Cal i f o r n i a ?

G INA PALOKANGAS: Ye s .

SENATOR CHAMBERS: P ursuant to the state law?

G INA PALOKANGAS: Ye s .

SENATOR CHAMBERS: You had said since yo u' ve wor ked
someplace else, you may not have been referring to Nebraska,
that. action has been taken against agents who were involved
i n , I g ues s , u nd e r c o ve r w o r k .

GINA PALOKANGAS: We l l , agen t s i n ge ne r al , i f t hey ' r e
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conducting a su rveillance operation is c onsidered to be
undercover because the person that you' re surveilling you
don't want them to know that you are a l aw enforcement
agency. We had . ..one of ou r agents was killed doing a
surveillance in Washington, D.C. when they were surveilling
a.

SENATOR CHAMBERS: But I'd like to talk about Nebraska.

GINA PALOKANGAS: Okay.

SENATOR CHAMBERS: When these FBI agents are surveilling,
they don't wear suits and neckties anymore, do they?

GINA PALOKANGAS: Th ey wear regular street clothes like
a nyone e l s e w o u l d .

SENATOR CHAMBERS: So what would that consist of? Would it
be a sweatshirt and jeans such as I wear?

GINA PALOKANGAS: Whatever they decide to wear and whatever
is appropriate for the investigation.

SENATOR CHAMBERS: Well, as legal counsel I'm sure you' re
aware of what generally is worn by the age nts w hen they
conduct undercover investigations. Is that true or not?

GINA PALOKANGAS: T h at's true.

SENATOR CHAMBERS: If somebody were investigating white
collar crime they would dress in wh ite collar clothes,
right? So they wouldn't stick out like a sore thumb. Or
would they dress like a janitor so that they c a n be an
invisible person and people will speak in front of somebody
dressed like a janitor.

GINA PALOKANGAS: The obvious purpose is to blend in and not
t o s t a c k o u t , ye s .

SENATOR CHAMBERS: A nd t hey w o u ld w a n t t o b l end i n wi t h t he
menial workers or with those they are trying to entrap or
ensnare?

GINA PALOKANGAS: I don't know where you' re going with this
l i n e o f qu es t i on i n g . I . . .
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SENATOR CHAMBERS: You don't have to know if you just answer
t he q u e s t i on s .

GINA PALOKANGAS: Well, I don 't know how you want me to
answer the question as far as...

SENATOR CHAMBERS: I want you to answer it honestly as you
think it ought to be answered, not what you think I want you
t o s a y .

G INA P A LOKANGAS: Ri gh t . Wh at I ' m say i ng i s I d i dn ' t
understand the meaning of your question. They would wear
whatever they could wear to blend in.

SENATOR CHAMBERS: Ha s .

GINA P A LOKANGAS: And i t j us t dep e n d s . . . I d on ' t . . . i t j u s t
depends on the investigation.

SENATOR CHAMBERS: When you were out in the field, were you
aware of any of you r fel low agents investigating white
collar crime or the mob and their attire was th e same as
that o f t he pe o p l e t h e y ' re i nve s t i g at i n g ?

GINA PALOKANGAS: So m e t i me s i t was . . .

SENATOR CHAMBERS: Expensive suits, neckties, and so forth.

GINA PALOKANGAS: Sometimes it was and sometimes it wasn' t.
It all just depends.

SENATOR CHAMBERS: Okay. Now in Nebraska, how many ca ses
are you aware o f wh ich could not be carried through to
fruition as far as the surveillance because the agents did
not have undercover license plates?

GINA PALOKANGAS: I ' m not in a position to go into numbers
as far as how many cases have been affected. I can just say
as a general matter, it has affected our ability to conduct
i nves t i ga t i on i n c r i mi n al mat t er s .

SENATOR CHAMBERS: How do you know that since you don't know
how many? Do they tel l y ou we couldn't carry out this
investigation because we didn't have license plates?
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GINA PALOKANGAS: Sometimes we decide not to pursue an area
of investigation because we do not have undercover license
plates and we choose not to put our agents in that position.

SENATOR CHAMBERS: But wha t you do is use an alternative
methodology where license plates are not needed. Isn't that
c or r e c t ?

GINA PALOKANGAS: We would do whatever we could to further
the investigation with the resources that we have.

SENATOR CHAMBERS: Let me s ee if I can get a more direct
answer. If you are...and when you say you I meant t he
agency, trying to catch a malefactor, a bad actor. And part
of the surveillance would take place in a vehicle but since
you don't have undercover license plates that would be out.
Are you telli ng me that that wou ld te r minate the
investigation and this man would go free because you didn' t
have undercover license plates?

GINA PALOKANGAS: No, I'm not claiming that at all. I'm
saying that our effectiveness is hampered by it. We may
still be able to use other investigative means to accomplish
obtaining proof or evi dence that a person has committed a
crime. But sometimes we may be able to do it sooner if we
were able to u s e un dercover license plates and drivers'
l i c e n ses .

SENATOR CHAMBERS: Cou nselor, you' re aware o f the large
number of drug prosecutions in the Nebraska federal
district, aren't you?

GINA PALOKANGAS: I'm aware that there are many, yes.

SENATOR CHAMBERS: Are you aware that there i s a greater
number in the di strict of Nebraska than any other federal
distrir t in the country? Would that shock you to hear that?

GINA PALOKANGAS: I hav e no i n f or m a ti o n o n t h a t so I do n ' t
know anything about that.

SENATOR CHAMBERS: Would it shock you to hear that?

GINA PALOKANGAS: Not necessarily. Eve ry district within
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the country is different and some other states...state and
local agencies have spent more resources on drug crimes.
And I t.hink it also depends on what the penalties are. And
the respective systems is to determine where that case is
prosecuted, whether it be state or federal.

SENATOR CHAMBERS: Ar e you aware o f a pra ctice by th e
federal government to m ake use of people as snitches who
could not be used in that role under Nebraska law b y a
Nebraska law enforcement officer? Are you aware of that
happening?

GINA PALOKANGAS: I'm aware that the federal government is
able to use people as cooperating witnesses or informants.

S ENATOR CHAMBERS: Are you aware that it happens i n
Nebraska?

GINA PALOKANGAS: I'm not personally aware of it, no since I
don't work cases in Nebraska right now but I can see a
situation where we would use, under our rules in a federal
prosecution we are allowed to do that.

SENATOR CHAMBERS: Are you aware that forfeiture...you said
you' re a l aw y er , r i g ht ?

GINA PALOKANGAS: Yes .

SENATOR CHAMBERS: Oka r. So you know what forfeiture is.

GINA PALOKANGAS: Yes, I do.

SENATOR CHAMBERS: Are you aware that the federal government
has encouraged...let me not use that. You might feel that' s
a loaded question which you'd rather not answer as I pose
it. Are you aware that the federal government works wi th
local law enforcement agencies to carry out forfeitures and
a percentage of the money is kept by the federal government
naturally but the lion's share goes to state...let me say
local and that would include local, state, and county? That
the remainder goes to local law enforcement and they don' t
have to share it with the public schools, are you...?

GINA PALO KANGAS: I'm not aware o f what N ebraska's
forfeiture statutes are. I am aware that we oftentimes do
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what's called an adoptive forfeiture where we will do a
forfeiture at the request of a state or a local agency.

SENATOR CHAMBERS: Oh, so they request that you do it?

GINA PALOKANGAS: Sometimes they do, yes.

SENATOR CHAMBERS: They are charged with knowledge of the
law of this state, aren't they, since they swear to u phold
i t ?

GINA PALOKANGAS: We c an only do forfeitures if there's a
violation of federal law. So then, ag ain, it 's a
determination of whether or not to do it under the state or
under the federal. But we can only do it f or certain
statutes that are authorized under federal law. We can't do
it for most state offenses but if it's an offense that' s
also a federal offense, we can do a for feiture under t he
f edera l l aw s .

SENATOR CHAMBERS: Well stated, counselor. Now I' ll ask you
the question. Forfeitures do occur pursuant to the federal
methodology at the request of local law enforcement, isn' t
t ha t t r ue ?

GINA PALOKANGAS: Sometimes, yes.

SENATOR CHAMBERS: Are t hey suggesting, if you know, that
federal personnel are more competent in doing this than they
are?

G INA PALOKANGAS: I have no idea what their...why they a s k
us to d o it. I just know that sometimes we do forfeitures
if there's a violation of federal law.

SENATOR CHAMBERS: Th ere is no federal police force, is
t here?

GINA PALOKANGAS: Well, the re's d ifferent federal l aw
enforcement agencies.

S ENATOR CHAMBERS: But there's no federal police force, is
t her e ?

GINA PALOKANGAS: N o t r ea l l y , I d on ' t t h i nk so . I do n ' t . . .
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SENATOR CHAMBERS: I k no w s o .

GINA PALOKANGAS: O k ay .

SENATOR CHAMBERS: So I' ve helped improve your education but
I ' m not going to charge you . But he re' s...I say that
because I want to get to something. Ther e would not be
enough federal employees to enforce the laws of the state of
Nebraska if those laws also describe conduct that would be a
v io l a t i on o f f ed er a l l aw . The r e w o u l d n ot b e eno ug h f ed e r a l
agents to do that, would there?

GINA PALOKANGAS: Again ...can you repeat the question for
me?

SENATOR CHAMBERS: Um-hum, how many federal agents are there
i n Neb r a s k a ?

G INA PALOKANGAS: I do n't know what the to tal n umber o f
federal agents are in Nebraska.

SENATOR CHAMBERS: Were you prepped before you came here to
testify today?

GINA PALOKANGAS: No, I was not. I mean, there's a lot of
different federal agencies and I don't know how many people
they have assigned within the state of Nebraska.

SENATOR CHAMBERS: Din they let you know that there wa s a
person on this committee named Senator Ernie Chambers?

GINA PALOKANGAS: No, I knew that on my own.

SENATOR CHAMBERS: And you didn't anticipate some of the
things that I'm asking you so that you'd be prepared to give
me the i n f o r m a ti on ?

GINA PALOKANGAS: I did not anticipate that question, no.

S ENATOR. CHAMBERS: Okay. Let me see what...if this bill is
not passed, federal investigations in Nebraska are not going
to come to a halt, are they?

GINA PALOKANGAS: No , bu t t h ey wi l l s u f f er .
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SENATOR CHAMBERS: But you don't know that because you don' t
know how many cases have been harmed because they don't have
license plates. You just have a hunch, right?

GINA PALOKANGAS: I have a good hunch, yes. I have been
part of conversations regarding investigations where the
inability to get an undercover license plate does hamper the
investigation.

SENATOR CHAMBERS: Was that an official..

GINA PALOKANGAS: And that' s...

SENATOR CHAMBERS: ...an official discussion with you where
agents were explaining why they could not carry through with
the investigation and they needed to d evelop a different
strategy and they were seeking your assistance to help them
develop that strategy?

GINA PALOKANGAS: Yes, we per iodically have meetings
regarding cases and these types of discussions do happen as
to what investigative step we' re going to take n ext in a
case.

SENATOR CHAMBERS: Are you aware that this bill has been
brought before the Legislature several times?

GINA PALOKANGAS: Yes, probably since the original statute
was passed .

SENATOR CHAMBERS: And the fact that it was...or it should
h ave been evident that it's not likely to pa ss, the big
federal government that has access to all kinds of geniuses
at all levels dealing with everything imaginable and that
ordinary people such as m yself in N ebraska can't even
imagine, could not come up with a way to adapt t heir
activities to t he fac t that t hey ca n't get undercover
license plates and drivers' licenses in N ebraska? They
d idn ' t co m e u p w i t h a p l an ?

GINA PALOKANGAS: I thi nk you give us more credit than we
probably deserve but, no. Federal agencies have a need for
undercover license plates issued by the state of Nebraska.
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SENATOR CHAMBERS: And if they don't get it, what's going to
happen? Will the federal government get out of the state?

GINA P A LOKANGAS: Ab so l u t e l y n ot bu t we wi l l n ot be
effective in conducting our criminal investigations.

SENATOR CHAMBERS: Now I'm s tarting to wrap it up now
because I got enough from you in the record for my purposes.
In your role a s a lawyer, what do you do because I don' t
want to ask you questions beyond the area or outside th e
area o f w o r k t ha t yo u do .

G INA P A LOKANGAS: I p zov i de l eg al adv i ce t o t he em p l o y e e s
that work for our agency that are in our division. And I
handle with the assistance of the United States Attorneys'
Office civil claims against the government that affect our
employees .

SENATOR CHAMBERS: Oh, civ i l claims s o you kn ow what
negotiation is. Do you ever negotiate pleas?

GINA PALOKANGAS: I do n ' t wor k on t he p r o secu t i o n s i de o f
the house. I only work with civil claims. If someone were
to sue one of our agents or our agency then I will...

SENATOR CHAMBERS: Do you negotiate settlements then?

GINA PALOKANGAS: Sometimes I do, yes.

SENATOR CHAMBERS: So you know what negotiation...

GINA PALOKANGAS: Y es, I do.

SENATOR CHAMBERS: . ..means in a legal context. Were you
authorized to come here an d cut a deal with me if I were
willing to work w ith yo u in exchange for t he federal
government ceasing to disr espect our law s and our
constitution in exchange for the federal government to cease
corrupting our i ncompetent and s omewhat dishonest and
dishonorable law enforcement people? I' d give them their
license plates and their drivers' licenses. Did the y
authorize you to cut a deal like that with me?

GINA PALOKANGAS: I 'm not in a position t o negotiate
l eg i s l a t i o n . I ' m on l y i n a po s i t i o n t o t e l l you wh a t as a
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federal agency I think would h elp us as far as Nebraska
s tat e l aw s.

SENATOR CHAMBERS:
b i l l ?

GINA PALOKANGAS: I ' m n ot l obb y i n g . I ' v e be en a sk ed t o
provide information as to why the government would like to
have undercover license plates and drivers' licenses.

SENATOR CHAMBERS: Are you paid for the work you do?

GINA PALOKANGAS: I am p a i d f o r t h e wo r k I d o .

SENATOR CHAMBERS: You work for a federal agency.

GINA PALOKANGAS: I'm a salaried employee.

S ENATOR CHAMBERS: Are you authorized by your ag ency t o
speak on behalf of this bill?

GINA PALOKANGAS: I' ve been authorized by my boss, yes, to
c ome down here a n d s p eak t o y o u t od a y .

SENATOR CHAMBERS: Wh en a person speaks and is paid , I
presume that what y ou' re doing now is a part of your job
because your boss wouldn't tell you to do something outside
of what you' re supposed to do, would he?

GINA PALOKANGAS: Co:r ect. I 'm here an an informational
role. I ' ve been asked to provide information to t h is
committee as to the effect of this proposed legislation.

SENATOR CHAMBERS: I may have blundered. I said your boss
a nd t hen u se d t h e p r o n o un , h e . . .

GINA PALOKANGAS: I t i s a he .

SENATOR CHAMBERS: . ..but it is a he, isn't he?

GINA PALOKANGAS: I t is a he.

SENATOR CHAMBERS: Because I know how the federal government
operates but I'd like to work on that like I try at the
state level but (laughter) my power doesn't reach that far.

Are you here today lobbying for this
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But here's what you could carry back to your boss. La wyers
have heard judges say that we' re dealing with a situation
where we have to weigh the equities or perform a weighing or
comparing comparison to get at what we ought to do in making
a decision. If there's a possibility that the rights of the
citizen are going to be infringed, in order that a gr eater
good, mainly security and s afety must b e ef fectuated,
somebody must look at that situation and determine if the
benef i t s o f secu r i t y ou t w e i g h t h e n e g a t i v e of i n f r i ng i ng t h e
citizen's right. So the concept of we ighing is no t
unfami l i a r t o yo u .

GINA PALOKANGAS: I understand perfectly what you' re saying.

SENATOR CHAMBERS: Now, your boss is in a position to weigh
what I ' m o f f er i ng . He i s i n a po s i t i on t o we i gh w h i c h m e ans
t he most t o h i m. To r em a i n i n a po si t i o n t o d i s r es p ec t t h i s
state's constitution and laws o r to get his undercover
license plates. If getting those plates and the undercover
dr>vers' licenses are a s im portant as we' re being led to
believe o the FBI, and i t's important to t hem b ecause
they' re trying to carry out the laws and catch bad people.
Then it seems to m e th ey' re emphasizing upholding and
respecting the law so it should be a slam-dunk for them to
say, we will stop disregarding their constitution and laws
in a New York minute. So if your boss will send word to me
a nd xt doesn't have to be through you that he will get th e
government for which he wo rks to stop circumventing our
constitution and laws, to stop persuading our l ess than
honorable law enforcement people to go along with it, then I
will help r estore some integrity to the federal government
by getting them out of that business and help try to set a
higher standard for our law enforcement people so they will
not corrupt and undermine the law and g enerate disrespect
for them. Tha t's the deal that I offer. I don't have any
more questions I'm going to put to you. And I want y ou to
know that nothing I said or asked was designed to disparage
you as an individual or a person in any way. B ut you c ame
here to t estify for a bill and I have a job as an elected
o f f i c i a l an d a po l i cy maker t o e l i c i t a s mu c h i n f or m a t i o n as
I can t h at wi l l h el p i n f o r m o u r j ud g ment a s l aw makers a n d
give us a notion of how we ought to vote on these bills. So
I appreciate your coming. I regret that your boss was n ot
here. I regret that nobody from the U.S. Attorneys' Office
was here. I regret that no agent who works in the field was
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here. A n d I'm regretful that these federal agents hide
behind a wo man and f ail t o send people who have direct
knowledge o f w h a t t h i s b i l l t a l ks abou t . I t wa s un f a i r f or
them to s end you here, unfair to you, unfair to me, unfair
t o thxs committee, unfair to Se nator Baker. But othe r
people don't have my standards so maybe I'm the only one who
feels that it was unfair that they behaved in the way they
did. But I want it clear because I' ve been investigated by
the FBI. I was investigated for years and years and years,
and you can get my file. You probably don't even have to go
through a Freedom of Information request. And here's on e
thing you' ll find. I am the only person in this country who
was certified by the FBI as hav ing perfect credit
(laughter). That's what I found among the papers. This man

p ays h i s b i l l s . Hi s cr e d i t i s i mp e c cab le . I u sua l l y do n ' t
boast about that but I just thought I'd throw that in. And
now that might encourage you to go and check my file to see
if I'm telling the truth.

GINA PALOKANGAS: I have no reason to do that.

SENATOR CHAMBERS: Mr. Chair...oh, Mr. Co-Chair, I don' t
have any further questions.

SENATOR Dw. PEDERSEN: Any oth e r qu estions from the
committee? Seeing none, thank you, ma' am.

GINA PALOKANGAS: Thank you.

LARRY THOREN: (Exhibit 4) I'm Larry Thoren, T-h-o-r-e-n.
Chairman Bourne, members of the Judiciary Committee, I'm
Larry Thoren, chief of police city of Hastings, representing
Police Chiefs Association of Nebraska. And, as in the past,
we would like to go on record supporting this bill and the
issuance of undercover plates for the federal agencies. We
feel xt's necessary for investigation of organized crime.
Many agencies are a part of FBI joint terrorism task force
and also some of the drug task force. What questions can I
answer f o r yo u ?

SENATOR Dw. PEDERSEN: Thank you, Mr. Thoren. Is there any
questions from the committee?

SENATOR CHAMBERS: That 's Chief Thoren. Isn't that Chief
Thoren?
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LARRY THOREN: Ye s , s i r .

SENATOR CHAMBERS: Chief Thoren, have I on occasion...and
you' ve heard this so many times from me, been a thorn in
y our s i d e ?

LARRY THOREN: Well, you' ve mentioned to me that I'm a thorn
on your side or a thorn in your side so whichever position,
I'd be glad to answer your question.

SENATOR CHAMBERS: And today because I had ot hers testify
more directly to th e issues I have in mind, I don't have
anything to ask of you. But I don't want you to feel that
I ' m s l i gh t i ng yo u bec a u se , you k now, i f I had any t h i n g
(laughter) to ask of you, I would do that.

LARRY THOREN: O k a y. I wi l l no t g o ho m e an d c r y myse l f
s leep .

SENATOR CHAMBERS: Okay ( laugh) .

LARRY THOREN: B ut I ' l l be b ac k up so I . .

SENATOR CHAMBERS: Tha n k yo u .

SENATOR Dw. PEDERSEN: Anyb ody else on the committee have
any questions of Chief Thoren? Thank you, Chief.

LARRY THOREN: Tha n k yo u .

SENATOR Dw. PEDERSEN: Do we have any other testifiers in
f avor o f t h i s b i l l ? Anyb ody o p p o sed t o t he b i l l ? Any
neut r a l ? See i ng no n e , t ha t wi l l c l o se t he hea r i ng on LB 8 1 .

SENATOR CHAMBERS: Maybe he wanted to close..

to

S ENATOR Dw. PEDERSEN: Ex c u s e m e ?
( inaud i b l e ) E xc u s e me . Th a n k you ,

SENATOR CHAMBERS: I t's okay.

S ENATOR BAKER: Th a n k yo u , Se n a to r
h ave a n y t h i n g t o ad d . I t h i n k . . .

Do you wa nt t o c l ose ?
( inaudib l e ) .

Pedersen. I really don' t
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SENATOR CHAMBERS: Then why are you closing? (Laughter)

SENATOR BAKER: I th ought Senator Combs had a question fo"
me.

SENATOR CHAMBERS: Oh, okay (laugh)

SENATOR BAKER: No? I want to give her that chance
(laughter), but I don 't see any questions. But I think
Senator Chambers has eloquently staked out his logic, you
know, what...his rationale here and I certainly will work
with the committee and if there's something we c an do to
move t h i s b i l l a l ong , w e' l l ce r t a i n l y p l ed g e t o do t h at so
w ith that, if there are no more questions. Oh , that's a
good reason not to close, isn't it?

S ENATOR Dw. PEDERSEN: Se n a t o r Ch a mber s .

SENATOR CHAMBERS: You s hould have left well enough alone
(laughter). Senator Baker, as I read this bill, there is
not a lot of new language that you put into it.

SENATOR BAKER: V ery little.

SENATOR CHAMBERS: You put federal, the word "federal" on
page two. Then, there's one other place, I be lieve, that
y ou ment i o n e d .

SENATOR BAKER: Line 24, page four, federal for the driver' s
license. Actually, two sections to the bill.

SENATOR CHAMBERS: And you only add two words.

SENATOR BAKER: T h at's right.

SENATOR CHAMBERS: But the re are a lot of other words in
this existing law, isn't that true?

SENATOR BAKER: Yes. A s I said in my opening, that sp ells
out the p rocess that t hey h ave to go through to have an
undercover plate or an undercover driver's license issued.
We didn't really talk about that, I guess, but...

SENATOR CHAMBERS: Now when we' re in the first sentence of
t he ex i s t i ng l a w, i t say s on pag e t wo , l i ne t hr e e ,
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"Undercover license plates may be issued to" and this is the
e xis t i n g l aw , "state, c ounty, city, or v illage law
enforcement agencies and shall be used only for legitimate
criminal investigatory purposes." If t he FBI is working
with one of these agencies, why c an't they dri re, ride
around in one of their cars which has undercover plates?

SENATOR BAKER: It's not always that simple, I'm a raid and
I'm not a federal agent. But they might b e ollowing
someone across state l ines or something for that matter,
f rom one state to another with an undercover plate. And i t
works to a point until they get into a small rural county
that out-of-state plate just sticks out like a sore thumb.

SENATOR CHAMBERS: Do we have 33 votes for this bil' ?

SENATOR BAKER: I haven't checked. I don't know.

SENATOR CHAMBERS: Now, you' re aware that I may not like the
idea of the state having undercover plates so I could make
an amendment, offer an amendment to strike "state", couldn' t

SENATOR BAKER: You certainly could.

SENATOR CHAMBERS: Then strike " count y " .

SENATOR BAKER: Y o u co u l d .

SENATOR CHAMBERS: Then a separate amendment that would
strike both "state" and "county".

SENATOR BAKER: You can offer w hatever amendments you
obviously feel comfortable with, yes.

SENATOR CHAMBERS: Probably since I' ve been able to take a
one-sentence bill and get 2 0 or 30 amendments, I co uld
probably get a hundred or m ore out of this green sheet,
c ould n ' t I ?

SENATOR BAKER: I imagine you could.

SENATOR CHAMBERS: Lin e up your 33 votes, Senator B aker,
because I'm l oaded for bear an d I'm going to stop that
wicked federal government from getting any favors from this
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state as long as they ' re going to cir cumvent the
constitution that I swore t o uphold, the statutes that I
swore to uphold and I did that just a few days ago. And I
took that oath seriously. And the burden is placed on me,
not because I hold my hand up and s ay, "I affirm" but
because of my sense of honor. If I am going to uphold this
constitution and laws, that's against everybody who w ould
di respect the constitution and laws and especially the
federal government. And especially people whose oath is to
uphold the law and when th ey become violators or
disrespecters of the law, they bring the w hole law i n to
contempt. I want to stop that. And this bill is going to
give me the opportunity so if my colleagues send it to the
floor and if you prioritize it or anybody else is foolish
enough to do it, I suggest that all of the federal people in
this state watch the debate because I will be discussing
them at length to show why I have contempt for the way they
conduct their affairs. Co ntempt for the way they w on' t
protect the rights of people of my complexion. Contempt for
the way they are aware of violations of the law by the Omaha
Police and w ill not e ven l ook into it. They' ll have a
chance to hear all that. and you' re going to give m e the
opportunity so, Senator Baker, for that you have my thanks.

SENATOR BAKER: Yo u ' r e w e l c o me . Than k y ou .

SENATOR Dw . PED ERSEN: Any other questions from the
committee? Thank you, Senator Baker.

SENATOR BAKER: Tha n k y ou .

S ENATOR Dw. PEDERSEN: Now that will close the he aring on
LB Bl and we' ll open the hearing on LB 115. Senator Friend,
whenever you' re ready. It's safe, go ahead (laugh).

LB 115

SENATOR FRIEND: Chairman Bourne i s ba ck so thank you,
Chairman Bourne, Vice Chair Pedersen and the re s t of the
Judiciary Committee. My name is Mike Friend. For the
record, it's F -r-i-e-n-d and I repre sent the 10th
Legi s l a t i ve Di s t r i c t i n no r t hwe s t O maha . And I ' m he r e t o
introduce LB 115. I'm introducing this legislation a t the
request of the Nebraska Crime Commission. As I, by the way,
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previously did for t hem during the 2004 session. And the
bill was...I believe it was numbered 928. A nd based on
committee feedback at last year's hearing, the legislation
presented today has addressed the concern of an applicant's
right to appeal. LB 115 permits the automatic
decertification of a law enforcement officer upon the final
conviction of a felony offense and without the necessity of
conducting a h earing under the Administrative Procedures
Act. A n d for background, the Nebraska Revised Statutes
Section 81-1403(6) gi ves the P olice Standards Advisory
Council the authority to revoke or suspend the certificates
or diplomas that they issue. An d, additionally, Nebraska
Revised St.atutes Section 81-1410(2) essentially restricts
convicted felons from admission to th e L aw Enforcement
Training Academy so we' re trying to come up with some
consistency here. And currently, based upon rule and
regulation, the Police Standards Advisory Council and t he
crime commission holds hearings to decertify officers who
have been convicted of felony crimes. And th i s r equires
considerable preparation, presentation to conform to both
rule and regulations as w ell as the Administrative
Procedures Act. And this , i n sp ite of the fact that a
convicted felon can't be admitted to th e training center
without a pa rdon and that essentially most law enforcement
agencies wouldn't intentionally hire a convicted felon. So,
simply put, we think that LB 115 saves time and resources
and I just wanted to thank you for the opportunity and urge
the passage of LB 115 to the floor. Thank you. Any...

SENATOR Dw. PEDERSEN: Thank you, Senator Friend. Is th ere
any...I' ll turn the c ommittee back to Se nator Bourne
( laught e r ) . I d i d no t see h i m c ome i n t o t he r oo m .

SENATOR BOURNE: (laugh) Thank you. Are there questions for
Senator Friend? Seeing none, thank you. First testifier in
support? Could I get a show of hands of...please sit down.
Could I get a show of hands of those in attendance that are
going t o t es t i f y i n supp o r t ? I se e fo ur . I n op po si t i on ? I
see none . Ne ut r al ? I see non e . Tha nk y ou .

STEVEN L A MKEN: (Exhibit 5) Members of the Judiciary
Committee, my n ame is Steven Lamken. I'm the director of
the Nebraska Law En forcement Training Cen ter. I 'm
requesting your support for LB 115. Passage of LB 115 will
provide for the revocation of a pe rson's law e nforcement
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certification upon final conviction of a felony offense
without the requirement of an administrative hearing. I
would briefly like to present the reasons to s upport this
bill. The la w enforcement profession desires to maintain
the high standards expected of a person to be certified as a
law enforcement officer. A prerequisite in stat e
Statute 81-1410 and Rule and Regulation Title /9, Chapter 8,
for admission to a law enforcement academy for certification
training, re quires th a t an applicant has n ever been
c onvicted of a crime punishable by imprisonment in a
penitentiary for a term of one year or more, unless pardoned
for such c rime. The L egislature through statute and the
profession through rule and regulation have made it evident
that they do n ot be lieve nor want convicted felons from
becoming law enforcement officers. The same belief holds
true f or the prof ession regarding persons with law
enforcement certification who are co nvicted of a felony
offense. The pro fession wants the certification of such
offenders removed without delay. A convicted felon c annot
possess a handgun. An essential task of a law enforcement
officer is to be able to use a handgun in the performance of
h is o r h er d ut i e s w h e n r equ i r e d . I n ad di t i on , al l l aw
enforcemen officers must annually qualify with a handgun as
required by state statute. A convicted felon cannot fulfill
the essential duties of a law enforcement officer nor can a
convicted felon meet the annual requirements for maintaining
appointment as an officer. The Police Standards Advisory
Council has revoked the law enforcement certifications of
17 convicted felons since beginning to c onduct revocation
hearings. The se h earings are time consuming and require
considerable resources in addition to the council's time.
No one convicted of a felony offense has contested his or
h er c e r t i f i cat i o n r ev o c a t i o n b e fo r e t he co u n c i l . Al l su ch
hearings have been uncontested. This would seem to indicate
that persons convicted of a felony recognize that their
offenses are so egregious as to merit revocation. Passage
of t h i s b i l l wo ul d no t i so l a t e per so n s f r om a ny a p p e al o f
such a revocation. A person, whose certification has been
revoked upon final conviction of a felony, who believes to
have been wronged could still seek redress through the
c our t s . I r equ es t yo ur supp o r t f o r LB 1 15 an d I wi l l
attempt to answer any questions you m ight have. I ' ve
included with my te stimony letters of support from the
Nebraska's Sheriffs' Association, the Polic e Chie fs
Association of Nebraska, the Police Officers Association of



Transcript Prepared oy the Clerk of the Legislature
Transcriber's Office

LB 115Committe e o n Ju d i c i a r y
January 20 , 2 005
Page 30

Nebraska, and the Fraternal Order of Police.

SENATOR BOURNE: Thank you, Mr. Lamken. Those letters will
be entered into the record. Are there questions? Senator
Chambers.

SENATOR CHAMBERS: Mr . L amken, I agree with what's being
done here so I want to be sure that it's going to be done in
a way that will be effective. As I look at...first of all,
why i s t h e d ef i n i t i on o f f e l ony i nc l ude d ? Be cau s e i n
Nebraska offenses are designated as felonies and I' ll tell
you why I say that. In the language above that, it mentions
a person being convicted of pleading no contest for a felony
p eriod . Then i t g i ve s a de f i n i t i on f o r pu r p o ses o f t h i s
s ubdiv i s i o n , a f e l on y mea ns a cr i me p un i sha b l e by
imprisonment in a pen itentiary for a term of one year or
more. There are offenses that carry an offense...I meant a
sentence of a year but t hey' re Class I misdemeanors, and
they' re not served in the penitentiary.

STEVEN LAMKEN: Ye s , s i r .

SENATOR CHAMBERS: On the other hand, there are ' elon i es
with no minimum sentences so a person could plead no contest
or be found guilty and would not be sentenced to any period
of imprisonment. So I would like to talk to you, not today,
but whoever is working with the...you know, on the drafting
of the legislation to see whether or not the language which
is designed to make clear what is being d one may not be
c reat n g a l oo p h o le .

STEVEN LAMKEN: I understand, Senator.

SENATOR CHAMBERS: Ok ay .

STEVEN LAMKEN: And we' ve dealt with the same issue on that
wording because you' re right. Class I misdemeanors can meet
that criteria.

SENATOR CHAMBERS: Um-hum. And some felonies don't have any
minimum sentence.

STEVEN LAMKEN: Yes , si r, a nd so m e other st ates t heir
misdemeanors can be...have much higher penalties and still
be a misdemeanor but it meets our standard, our th reshold
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for den' al of admission.

SENATOR CHAMBERS: And think of this too. I don't want to
forget it. Instead of say ing imp risonment in a
penitentiary...well, wait a minute, let me back up. Is the
purpose to have this apply to an ybody convicted of an
offense that can c arry a one -year sentence whether a
misdemeanor or a felony?

STEVEN LAMKEN: No , sir, felonies.

SENATOR CHAMBERS: Okay. Then I don't have to deal with the
other because I wa s g oing to s ay, instead of s aying
imprisonment in a penit entiary, ju s t u s e t he word
incarceration because that would mean wherever the person
was locked up. But if we' re dealing only with felonies then
maybe this language, as far as where the person is locked
up, would be okay. But the other...I really have serious
c oncerns a b o u t .

STEVEN LAMKEN: Ye s , s i r .

SENATOR CHAMBERS: Ok a y .

SENATOR BOURNE: Thank you. Fur ther questions? I have a
quick one. The bill on page three talks about the
r evoca t i o n o f a c er t i f i c at e ' s ho l d e r wi t ho u t a h ea i ng . I s
there due process concerns with that?

STEVEN LAMKEN: (laugh) That's a loaded question. I gues s
for the profession, no, sir. We want their certificate back
when they' ve been convicted of a felony. The only due
process, I think we' re offering them in this procedure would
be is if they feel they' ve been wronged they can go before.
They can go to the courts and, of course, they always have
that avenue. But as far as an administrative process within
the state, we' re saying, no, you do not meet the thr eshold
to maintain a license or a certificate or license anymore.

SENATOR BOURNE: I mean, doesn't the law distinguish getting
a license versus having one and having that taken away
automatically upon a conviction for something else? I guess
what I'm just concerned about...I'm not saying what you' re
trying to do is wrong. I'm just simply saying, it seems to
me that's an area that could be challenged.
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STEVEN LAMKEN: It might very well be, sir. I can't answer
that. We feel it's because the person...I'd strongly, first
o f a l l , t h e r nt eg r i t y o f t h e p r o f e s s i o n b u t se c o n d o f a l l ,
the person really cannot possess a fi rearm and that is
essential to the job. And this Legislature passed law that
said they must be able to use a firearm annually and qualify
with i t . So t hey w o u l d n o t be ab l e t o f u f i l l t he e sse n t i a l
tasks of that professional position.

SENATOR BOURNE: Okay . Thank you. Further questions?
S enato r P e d e r s e n .

SENATOR Dw . P E DERSEN: Thank y ou , Sen at o r Bou r ne .
Mr. Lamken, can you give us an example of what's happening
here and why we h av e t o do t h i s ?

STEVEN LAMKEN: Every revocation process requires at t h is
time a full ad ministrative hearing under the c urrent
statutes. That re quires us to co nduct a full -blown
investigation, to a ppoint a prosecutor, to provide counsel
to the Police Standards Advisory Council who s its a s the
hearing body. The council must convene, schedule a meeting,
i t mus t be pu b l i she d . T hey must conduct a ful l
administrative hearing, have a finding of fact, all t hxs.
And meanwhile, the respondent or the, I guess you would say
the respondent in this must be contacted through all t he
process, formally contacted through cer tified mail,
whatever. It's a rather lengthy process, due process, that
we do in these. And we' ve never had one yet. Many...some
have surrendered them voluntarily but many...nobody's ever
said, I want to contest my felony conviction.

SENATOR Dw. PEDERSEN: Have we had any law officers continue
to practice their business as a law officer after they' ve
b een conv x c t e d o f a f el o ny ?

STEVEN LAMKEN: ( l aug h ) I wi sh I co ul d say no b ut I can ' t
tell you I have a perfect history of law enforcement in the
state of Nebraska. We have had one who was proud t o show
his certificate while he w a s in prison which this is
embarrassment .

SENATOR Dw. PEDERSEN: Do you have numbers of how many past
felons who have had pardons who have gone through maybe the
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academy?

STEVEN LAMKEN: No , s ir, I don' t. I know there have been
some pardons of people who were pardoned of a felony. O n ce
they receive a pa rdon, we really can't look at it. It' s
basically an erased record and we do no t th en have the
abi l i t y t o r ev i ew i t .

SENATOR Dw. PEDERSEN: Tha n k yo u .

SENATOR BOURNE: Thank you. Further questions?

SENATOR CHAMBERS: The k ind I have...I' ll discuss when we
work on the bill, the language.

SENATOR BOURNE: Thank you. Thank you for your te stimony.
Next testifier in support?

JOHN BECKER: John J. Becker, B-e-c-k-e-r. Mr. Chairman,
members of the committee, my name is John J. Becker. I'm an
assistant chief of police for the Lincoln Police Department,
a current member of the Police Standards Advisory Council
and for one more month, their chair. As that current chair,
I' ve been asked to testify by the council in favor of and
urge your support of LB 115. As you' ve heard in the state
of Nebraska as a convicted felon, you give up numerous
rights that other citizens may oz may not take for granted.
Statut.e prohibits a fe lon from seeking certification as a
law enforcement officer in the state o f Ne braska. It
becomes more problematic also, as you' ve heard, that if you
are a certified officer in our state and then are convicted
o f a f el o ny o f f e n s e. Cu r r e nt l y , t he r evo c a t i o n o f t h at
certification rests with the P olice Standards Advisory
Council. In my tenure now in my third four-year term, we' ve
seen that process and for a variety of reasons, not just
felony convictions, become an ever-increasing part o f our
agendas and workload. Just yesterday we were in Grand
Island and s pent the en tire day in a dece rtification
hearing, and t hat hearing has had to be continued into our
F ebruary meeting. That process has to be continued and w e
w ould urge that you as the co mmittee would help u s
streamline the revocation process. And we believe t hat
LB 115 moves u s in that di rection. Current state law
proh i b i t s a co nv i c t ed f e l on f r o m pi nn i n g o n a badg e or a
star in our state. If that convicted felon already has one,
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it makes sense t o ta ke t he im mediate steps t hat this
legislation provides and decertify that person from holding
a law enforcement certificate. Any movement in reducing the
bureaucracy is viewed by our council as a positive one so we
would urge your support of LB 115. I w ould entertain any
questions that the committee might have.

SENATOR BOURNE: Than k y ou . Questions for Mr. Becker?
S enator C hambers .

SENATOR CHAMBERS: Mr. Becker, a felon cannot own or possess
a firearm. Isn't that true?

JOHN BECKER: Co r r e c t .

SENATOR CHAMBERS: And a law enforcement officer would have
to be able to possess a firearm, wouldn't he or she?

JOHN BECKER: I d on't know of any law enforcement agencies
that put a certified officer out without a firearm.

SENATOR CHAMBERS: I just...as you talked, I saw even mor e
problems with having to go through a whole lot of red tape
to get rid of these people. That's all that I have.

SENATOR BOURNE: Thank you. Further questions? Seei ng
n one, t h a n k y o u .

JOHN BECKER: Tha n k y o i .

SENATOR BOURNE: Next testifier in support?

PATRICK CAVANAUGH: Mr. Ch airman, committee, I'm Patrick
Cavanaugh, attorney for the Nebraska Fraternal Order of
Police and I'd like to thank Senator Friend for introducing
this bill, LB 115. We represent over 2,500 members of the
law enforcement across the state of Nebraska. Mr. Lamken
has already provided you with a letter from Lt. Grabowski
for the F raternal Order of Police. And we'd just like to
second our support for this b ill a s it continues to
encourage respectability in law enforcement for the state of
Nebraska .

SENATOR BOURNE: Than k you . Questions for Mr. Cavanaugh?
S enato r C h amber s .
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SENATOR CHAMBERS: When you see Uncle James, tell him this
is my contribution to the group that he represents for this
session .

PATRICK CAVANAUGH: I will pass that along, Senator.

SENATOR CHAMBERS: He' ll understand. Okay.

SENATOR BOURNE: (laugh) Thank you. Further testifiers in
s uppor t ?

LARRY THOREN: (Exhibit 6) Larry Thoren, T-h-o-r-e-n. Larry
Thoren, Chief of Police, city of Hastings, representing the
Police Chiefs Association of Nebraska, in support of LB 115.
Police chiefs are re sponsible for the behavior of police
officers and there are certain types of conduct that people
should automatically be removed from that position. And we
u rge suppor t o n t h i s b i l l .

SENATOR BOURNE: Than k yo u . Questions fo r C hi ef Tho r en ?
S eeing no ne , t h a n k y o u .

LARRY THOREN: T h a n k y o u .

SENATOR BOURNE: Ne xt testifier in support? Testifiers in
opposition? An y neutral testifiers? Se nator Friend, to
close. Senator Friend waives closing. That will conclude
the hearing on LB 115. Senator Friend to open o n LB 200.
As Senator Friend makes his way to the stand, the chair, the
people wishing to testify in support of the legislation make
their way forward. Aga in, sign in. Senator Friend, when
y ou' re r e a dy .

LB 2 00

SENATOR FRIEND: Thank you, Chairman Bourne. And , aga in,
members of t h e Judiciary Committee, thank you. For the
record, again, my name is Mike Friend, and it's F-r-i-e-n-d
and I re present District 10, northwest Omaha. I'm here to
introduce LB 200 at the r equest o f the ci ty of Oma ha.
LB 200 would repeal provisions of the vehicular pursuit law
imposing strict liability on political subdivisions and the
state when i nnocent third parties are injured. This third
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party l iability statute, as I unde rstand i t, whi ch wa s
passed in 1 981 amended in 1986 and again in 1996 generally
states that when an innocent third party suffers damages,
either pe rsonal injuries or p roperty damage that is
proxxmally caused by a law enforcement pursuit, the
government entity employing the pursuing officer must pay
for the damages. The Supreme Court has interpreted this,
again, the way I' ve understood it, to impose s trict
liability on the employing law enforcement agency. Neither
the reasonableness or the wisdom of the pursuit or the care
used in the pursuit is a defense. If the inj ured t hird
party is a n inn ocent third party, there was a pursuit and
the damages were caused by the pursuit, the payment must be
made. Additionally, the strict liability requirement
statute does not allow the municipality to recover losses
from a fl eeing third party. Tha t's just, to me, a side
note. But the way I understand it, is fact. Thi s st atute
not only has c ost our m unicipalities and our state a
considerable amount of money but has also made the public
less safe due to law enforcement officers who forego chasing
a suspect or cr iminal to avoid a possible accident. Now,
subsequent testifiers will provide specific information on
those particular financial losses but more importantly to
me, I think, a little bit more information, to a degr ee,
what dangers a st atute such as this could impose on the
public. Neb raska is the only state in th e nat ion t hat
actually imposes the strict liability. And on enforcement
for the injuries for a pursuit, I' ve been informed that most
states use the usual negligence standard to see if a city or
other agency must actually pay on that. By the measure, the
police have the opportunity to show that it was r easonable
to conduct the p ursuit, and they did so in a reasonable
manner. Police would only pay if they acted unreasonably by
the normal negligence standard. A few states either grant
the police immunity from liability for pursuit damages or
require an injured third party to show the police acted with
gross negligence, not necessarily what we' re asking for here
i n t h i s p ar t i cu l ar l eg i s l a t i on . By t h i s s t and a r d , Neb r a s k a
just happens to be the strictest and that is, Nebraska
requires payment by a city, a county, or a state in ma ny,
many circumstances when no other state laws would require a
payment . No w, r ea l l y t o sum u p , I t h i nk I p oi n t ed ou t
earlier, it's not a financial thing for me. I'm not here
because of that. I ' ve talked to some of y ou about t h is
legislation previously in different situations. To me, it
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seems time to repeal it; at the very least, time to ha ve
this debate because I think everything evolves. Law
enforcement, strategy, principles evolve whether we for ce
them into situations or not. It so happens in 1981 we feel
like we forced them into the situation; possibly at t h at
time, the right thing to do. I'm not saying that it was or
wasn' t. What I would say is that there are p rocedures in
place now. Law enforcement agencies just like any other
type of group or organization, hopefully, are smarter about
the way they do their job, more effective, more efficient,
and that's why we' re here where we' re at. And I'd be happy
to answer any questions. That concludes my testimony.

SENATOR BOURNE: Than k you , S enator Friend. Ar e there
questions for Senator Friend? Senator Chambers.

SENATOR CHAMBERS: I b elieve in s preading happiness and
since Senator Friend said he wo uld b e ha ppy to answer
questions I have one or two. But, Senator Friend, before I
ask you any question, you' e aware that Nebraska has this
law and it's the only one in the country because Nebraska
has something which no other state has, namely, a senator
such as myself who would successfully bring about this
legislation. Woul d y o u ag ree w ith that as a generally
correct statement?

SENATOR FRIEND: I would.

SENATOR CHAMBERS: Okay. Now, so that the record is clear,
I have tried in the past to get law enforcement agencies to
adopt policies that were reasonable and it was not
reasonable to me to ju s t h aving a policy that when the
officer in his or her judgment thinks that the d anger to
others exceeds the d esirability of apprehension, then the
chase is cut off. That never took place. Their adrenaline
flow, they...some cops have even said, I won't let anybody
who runs from me get away. The vast majority o f th ese
chases i nvol ve misdemeanor...well, not
misdemeanors...traffic offenses and, in some c ases, no
offense at all. A p erson is afraid of the police and runs
and the police pursue. They ca ravan meaning several
cru i s e r s wi l l ge t i nv o l v e d i n t he cha s e , a n d i f one f o ol i s
running and four cruisers are chasing, you multiply that and
you now have five fools out there endangering the pu blic.
But, and this i s t he underlying philosophy, if a society
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determines by allowing cops to chase people that pursuit
through areas where people can be harmed is go. ng to be
a ccepted as a legitimate law enforcement activity, if a ny
innocent person is hurt as a result of this pol'cy being
implemented, correctly or incorrectly, since society agrees
with the existence of that policy, society as a whole should
participate in making that individual who is innocent whole.
Now here's the question I will ask you. Are you aware that
there have been innocent third p arties o r their f amily
membe s, in some cases, if a person may have been killed,
have recovered under this statute?

SENATOR FRIEND: I'm aware of that to be the case.

S ENATOR CHAMBERS: What do you think would have b ecome o f
these...are you aware that money in most of these recoveries
since they would involve injury went for medical bills and
sometimes equipment because the person would be rendered a
quadra- or p araplegic? What wo uld have become of those
people had they not been able to recover?

SENATOR FRIEND: Wel l, I don't know t he answer to that
specifically. I think that there are different scenarios or
possibilities. One is that there are certainly the normal
avenue that you or I would have to take if I were c hasing
you through the street, Senator Chambers, and you ran into
an innocent third party, there would be no strict liability
to deal with my negligence or my attitude toward you. What
would have to happen is we would go t hrough the normal
channels in order to get that third party the proper help in
o rder t o m a k e .. .

SENATOR CHAMBERS: Well, where would that help come from?

SENATOR FRIEND: Well, where would it come from now?

SENATOR CHAMBERS: We ask the que stions. You a nswer
( laught e r ) .

SENATOR FRIEND: But I'm kind of like you so I ...my answer
i s w i t h a qu es t i on .

SENATOR CHAMBERS: But when I ' m testifying I answer the
questions and I don't ask...
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SENATOR FRIEND: I know b ut I . .

SENATOR CHAMBERS: ...and I say that so that the public
knows that even if it's a senator...

SENATOR FRIEND: My answer would be...now let m e re phrase
instead o f a sk i n g t he q u e s t io n . My answ er wo u ld b e I wo u l d
assume that I would have to go through or the other person,
an innocent third party wo uld h ave to go through normal
channels with their attorney and everything else in order to
try to find negligence on the part of the pa rty that ha d
i n)u red t h e m .

SENATOR CHAMBERS: Well, let's say they found...they did all
that and that's not going to be as easily done as said. But
let's say they do a l l of that and they get a judgment
against the person who caused the injury but the person i s
judgment proof. In oth er words, has no source of funds.
The person in,ured has an empty judgment. How doe s th at
person deal with tha'. situation?

SENATOR FRIEND: Senat or, t h at's a quagmire that I don' t
have an answer for and that's an unfortunate situation that
could end up being a result of something like this. But,...

SENATOR CHAMBERS: Now .

S ENATOR F R IE N D : ...at the same time and part of my answer
is this, Senator. At the same time we don't know with that
hypothetical that you g ave me that it was necessarily in
that particular situation or something that you' re talking
about that was a law enforcement agency's fault. I mean...

SENATOR CHAMBERS: Well, her e's what I want to get to to
show a distinction between the example you gave and wh at
thxs law d eals with. Two people out on the street are not
in the employ of the government carrying out a governmental
policy. So whe n the government's policy is being carried
o ut t he r e sh o u l d b e s t r i c t l i ab i l i t y . I f you ' r e r i d i ng on a
bus and you get injured on the bus, are common carriers held
strictly liable?

SENATOR FRIEND: I don't know the answer to that but I don' t
b el i ev e s o .
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SENATOR CHAMBERS: Oh, well, okay, we' ll depart from t hat.
Are yo u . . .

SENATOR FRIEND: W a s I r i gh t ?

SENATOR CHAMBERS: Let's not even worry about that. Are you
aware that a police officer's family recovered under this
bill because the officer or member was...

SENATOR FRIEND: I was not aware of that. I was no t aw are
o f t hat .

SENATOR C HAMBERS: ...an innocent third party. And that
f amily would not have recovered without this bill s o eve n
police and their family who are against it take advantage of

when it he lps them. Her e's what I wanted to ask you,
though. Do you agree that high speed pursuit or pu rsuits
xh-ch may not be high speed are allowable in this state?

SENATOR FRIEND: Ye s .

SENATOP. CHAMBERS: And society is aware that these pursuits
t ake p l a c e . Do y ou ag r e e ?

SENATOR FRIEND: To...in a general sense, yes.

SENATOR CHAMBERS: Right. Now I'm just speaking generally.
Have you o r an ybody from the city of Omaha undertaken a
study to see if the public believes that when a n in nocent
party is i njured as a result of one of these chases that
innocent party should not be able t o recover b y way of
strict liability from the political subdivision for which
the pursuing officer works?

SENATOR FRIEND: I have not done any study o f th at nature
and I don't k now if the city of Omaha has but I know that
t hey ' ve d on e r e s e a r c h , y ea h .

SENATOR CHAMBERS: Now, if you are a person who i s injured
and you are g oing to file a suit against the one who may
have caused it and there are two sources, two entities for
you to s ue...a penniless individual or Wal-Mart for whom
that p e n n i l e ss i nd i v i d u a l wo r k s . Wh i ch o n e ar e y ou g o i ng t o
sue?
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SENATOR FRIEND: Why would I be suing them?

SENATOR CHAMBERS: Because you were injured.

SENATOR FRIEND: How ...but whose fault was it that I was
injured? My own or Wal-Mart's or the third person' s?

SENATOR CHAMBERS: Well, it wasn't your fault. It wasn' t
your fault. That's why I sa y , you can go after this
penniless person or you can go after Wal-Mart.

SENATOR FRIEND: But I think we can't discount. fault here,
S enato r .

SENATOR CHAMBERS: Okay , I won 't go to that. It ' s too
complicated for you. I don 't want to ask y ou th ose
difficult involved questions that are hard to understand.

SENATOR FRIEND: Well, and I don't think there's any reason
to insult me either.

SENATOR CHAMBERS: We l l , I don ' t mea n t o i n su l t you . I
t hought . . .

SENATOR FRIEND: W el l , y ou j us t d i d .

SENATOR CHAMBERS: Well, I didn't intend to. I thought you
didn't understand the question and I thought it was simple.

SENATOR FRIEND: No, I understood the question and I tried
to answer it. I'm not sure where you' re going with it. And
I wan t t o . . .

SENATOR CHAMBERS: You don't need to know where I'm going.

SENATOR FRIEND: ...and I want to give you a direct answer.

SENATOR CHAMBERS: I said I' ll simplify the question.

SENATOR FRIEND: Pl eas e do .

SENATOR CHAMBERS: Senator Friend, there's a woman who is
paralyzed as a result of one of t hese chases. She has
supported legislation like this. She has testified to try
to raise the cap that the Legislature imposed on wh a t a
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person can recover. Is it your feeling that that person is
unreasonable for going to the place where there is money to
b e re c ov e r e d ?

SENATOR FRIEND: Senator, that's not my feeling. My an swer
to that is, I think the fault plays into the consideration
of this whole scenario and...

SENATOR CHAMBERS: Let me ask you another question. Are you
aware and this is not intended to insult you, that under
t hi s l a w t he i n di v i du al o f f i ce r i s not l i ab l e? Ar e y ou
aware o f t h at ?

SENATOR FRIEND: No, I wasn' t.

S ENATOR CHAMBERS: Well, the officer is not. The only o ne
who is l iable under this legislation is the political
subdivision so what any interest does any cop h ave c oming
here, saying that he's against this bill?

SENATOR FRIEND: I do not know. You would have to ask them
that. specific question.

SENATOR CHAMBERS: Now if a cop is found to be neg ligent,
the cop could be sued along with the city. Isn't that true?

SENATOR FRIEND: I don't know..

SENATOR CHAMBERS: Well, I' ll wait for so m e of these
p eople . . .

SENATOR FRIFND: ...the answer to that question.

SENATOR CHAMBERS: ...who will testify after you. But my
i n t e n t . . . i t may h a v e b e e n t o d i g y ou b ut n o t t o i n sul t you .

Thank you. I apo logize that I got toSENATOR F R I E ND:
t he . . .

SENATOR CHAMBERS: Don' t...now you insult me (laugh)

S ENATOR BOURNE: (la ugh) Okay, let's m ove on . Furthe r
questions for S enator Friend? Seeing no ne, thank you,
Senato r Fr i en d .
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SENATOR FRIEND: Th a n k you .

SENATOR BOURNE: First testifier in support of LB 200?

TOM MUMGAARD: Good afternoon, Mr. Chairman and members of
the committee. My name is Tom Mumgaard. I'm a deputy city
attorney for the city of Omaha . That ' s sp el l ed
M-u-m-g-a-a-r-d. I ' m here today to st ate th e city of
Omaha's support for LB 200. As was noted, the law was first
passed in 19 8 1 bu t i t really on ly be gan to have a
significant financial impact on the city s tarting in the
early 1990s as it's availability became more widely known.
T he statute is contrary to prior existing common law a n d
that that held cities such as the city of Omaha liable for
pursuit damages only under traditional negligence law. In
the last 12 years the c ity o f Om aha has p aid a lmost
88 million as a result of this statute. We currently have
pursuit ju dgments against the c ity of Om aha o f over
$ 1.5 mi l l i on w a it i ng o n a p p ea l a n d a b ou t a n o t h e r $ 1 mi l l i o n
in pursuit claims awaiting trial so this is certainly a
growth industry. If we lose all of the currently pending
cases, t he city of Om aha's total will b e well o ver
$10.5 mi l l i o n i n 12 ye a r s . Now, a s w a s n o t e d, Neb r a s k a i s
the only state in the nation that imposes strict liability
on law enforcement officers or law enforcement agencies for
injuries in a pursuit. The statute does, as a result of
some amendments that came since 1981, it does allow the city
to recover its losses from the fleeing pers on but,
obviously, that's rarely helpful. Further, since the courts
have extended the reach of the statute to include passengers
in the fleeing vehicle, we have increasingly been paying not
just people who get hit by the fleeing car but we' re paying
the fleeing person's girlfriend or other acquaintances who
have accepted a ride. There are no other instances where
the law makes the city or any city face strict liability.
Traditionally, those instances have b een re served to
situat.ions where an inherently dangerous a cti vity is
occurring, for example, the use of nuclear power. And very
few other instances where state law imposes strict
liability. The pursuit statute implies a belief that police
pursuits are an inh erently dangerous activity. Now,
certainly, you can look to the professional literature to
see whether th at's t rue or not but I can tell you that no
other state has adopted that view. Repeal of 1 3 -911 w ould
simpl y r e m o v e t h i s f i na nc i a l b ur d e n f r om c i t i e s su ch as t he
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cit y o f Oma h a an d al l o w t r a di t i on al n eg l i ge n c e l aw t o
compensate people when police have acted unreasonably in a
pursuit. We' re not saying that we want police to have carte
blanche to pursue. We want police to act reasonably in a
pursuit and w e think traditional negligence law can force
through its imposition of damages, can force that to happen.
I f i t i s t he s t a t e po l i cy t o ca r e f or p eop l e w h o a r e h u r t i n
pursuits when there is no negligence, then we would urge you
to seek better ways to do it that w ould more equitably
spread the cost across society. Thank you. I h ave no
further comments. I' ll answer any of your questions.

SENATOR BOURNE: Tha nk y ou . Questions for Mr. Mumgaard?
S enato r C h amber s .

SENATOR CHAMBERS: Mr . Mumgaard, in working for the city as
a lawyer, you' re the one who handles these cases generally.
Is that true?

TOM MUMGAARD: That 's tr ue . I ' ve handled more of these
cases than I think any lawyer in the state.

SENATOR CHAMBERS: And you would like to have the
Legislature step in a n d make it un necessary for you to
handle these cases in the posture that they are p resented
now under strict liability.

TOM MUMGAARD: Oh, it doesn't matter to me either way. The
c i t y o f . . .

SENATOR CHAMBERS: T h e n wh y a r e y ou d o wn h e r e .

TOM MUMGAARD: . . . t he c i t y o f Om aha woul d l i ke t o spe nd i t s
m oney i n di f f er e n t w a y s .

SENATOR CHAMBERS: So wh e n y ou . .

T OM MUMGAARD: A n d r i g ht now c o mmi t t i n g , y ou kno w , S 7 0 0 , 0 0 0
plus per year to this kind of...to these damages is a burden
on the city of Omaha.

SENATOR CHAMBERS: When you say that they want, meaning the
city, to shift that financial burden from the city. To whom
would it be shifted?
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TOM MUMGAARD: Well, certainly, several different ideas have
been passed out. I mean, you might work with ways of having
a st at e w i d e p oo l . Yo u mi g ht ma k e i t wor k s o mewhat l i ke
Workers Compensation Law. We certainly recognize that there
are people who have been injured through no fault of t heir
own, through pursuits that have recovered amounts that have
made their lives much better. A n d we recognize that this
law has improved the lives of some people who have recovered
under the law. In some of those instances, they may have
recovered under traditional negligence law and so this law
was re a l l y unn e eded .

SENATOR CHAMBERS: No w, Mr. Mumgaard, because I don't want
to go too far so I have to ask you a lot of questions. Have
you done any research on police chases in Omaha?

TOM MUMGAARD: Well, I h ave inf ormation based on
exper i e n c e . . .

SENATOR CHAMBERS: A r e y ou a w ar e o f .

TOM MUMGAARD: yes, I' ve done some.

SENATOR CHAMBERS: ...are you a w are of any innocent third
party having recovered as a result of a pol ice chase in
Omaha before this bill was passed?

TOM MUMGAARD: This bill was passed in 1981. No, I.

SENATOR CHAMBERS: They were chasing before then because
that's what led me to bring it.

TOM MUMGAARD: Senator, no, I'm not aware of a ny recovery
before this bill was passed. I am aware of cases since this
bill was passed where the c ity o f Om aha has been held
negligent in pursuit cases.

SENATOR CHAMBERS: And that was my intent. I had sai d if
the law enforcement agencies are not going to rein in these
cops, then the city is going to pay in money. It's working
the way I intended. The Supreme Court interpreted it the
way I i n t en d ed . St r i c t l i ab i l i t y . Le t me t e l l you s i nce
you' re a r elatively young person what led me to bring this
bill. I had appeared before the city council before I even
got in the Legislature trying to get something done about
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chases. Nothing. I went before the Douglas County Board.
Nothing. I star ted compiling because the c hases were
regular and the paper reported on them. My own s tatistics
using newspaper articles so they wouldn't think I was making
it up of the number of people who were injured, people
killed, people whose yards were damaged by police cruisers
or a p erson being chased, damage to public property, and
came back again with facts and still nothing was done. So
when I got in the Legislature I decided to use this method.
And the case that was crucial and it's the one that c aused
former senator Gene Tyson to get on board with this bill
because he knew the family. There was a teacher whose car
was struck by a fleeing driver. The teacher was killed and
left...I don't remember what it was four or six children and
a wife. A n d they went to c ourt and recovered nothing,
nothing. A n d let me give you some background on the chase.
There was a place in south Omaha where people could drive in
and get food. Some cops were in there getting ready to buy
some food. They' re in their cruiser. And they saw a guy
whose driver's license they had seen revoked in court.

TOM MUMGAARD: I'm very fa miliar with th e case, y e s,
S enator .

SENATOR CHAMBERS: Okay. So when he came out, they watched
him get in his vehicle and they d idn't come t o hi m to
prevent a violation of the law to really protect and serve.
They waited till he got in his vehicle. After he started it
and left the private property and got on the s treet, they
waited until he started moving. Then they jumped behind him
and chased him, and he ran. Th ey went through yards in
south Omaha. And I traversed the route and when I was doing
it, people came out and told me, come let me show you w hat
happened. The re was a backyard with a relatively steep
incline that went up to an alley. You could see where th e
undercarriage of both cars had stripped away the ground so
when the fool went that way, the foolish cops went through
that yard and fo llowed. Now, that chase didn't have to
occur but it did. And even with those facts being k nown,
the family did not recover. Now, this is a question you may
not want to answer. Th is bill is in place. If your wife
were crossing the street and there was a police chase, and
she was struck by the pursuing car and killed, you would not
seek...well, let's not say she was killed. She was rendered
paraplegic. You would not seek a recovery under this law,
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is that true? Or you would seek a recovery?

TOM MUMGAARD: I w ill answer your question but let me go
b ack and s t a r t aga i n . . .

SENATOR CHAMBERS: Yes, you' re free to answer it the way you
want t o .

TOM MUMGAARD: First off, the case you refer to is now over
30 years old. My exp erience in trying dozens of police
pursuit cases tells me that, at least in D ouglas County,
Nebraska, that case would be decided differently today. It
was atrocious facts and in light of what we know today and
j udgments t h a t a re be i n g made t o d ay , I wou l d a g r e e y o u c o u l d
point to that case as an egregious result. I am convinced
i t would not be the same result today. There has b een a
great deal of evolution in the use of pursuit, the focus on
pursuit, the study of pu rsuit over the l ast 30 years.
Certain.nly, there's a r epresentative of the Omaha Police
Department here that can tell you much more about how t hat
evolution has affected the Omaha Police Department's view of
pursuits. I' ll leave that to them. As to whether good has
come from this law, I will admit, you know, I will commend
you. Good h a s c ome fr om th is law. I have personally
negotiated settlements with claimants who have made claims
under this law in wh ich I am very glad to hand the check
over to them, that people's lives have been improved by the
fact that t his law existed. As I said, now I think that
some of those negotiated settlements would have resulted in
szmxlar payments if this law didn't exist and if common law
negligence principles were applied. But, nonetheless, yes,
there is s ome g ood t hat comes from the law. We would
suggest that the good t hat c omes f rom th e l aw can be
achieved in o ther ways, that are less burdensome on one or
two or three law enforcement agencies. A n d that certainly
this law, when yo u im pose s trict liability sends out a
suggestion to the public that there is something wrong with
police pursuits. But yet I think the public does not really
believe that, that police pursuits are a necessary part of
law enforcement.. And, yes, sometimes people get hurt when
the police pursuits are used and, yes, the state should look
to see how to take care of those people. We just say, this
h as been proven over the last 23 years to not be the bes t
way. If xt was, perhaps other states would have joined the
bandwagon.
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SENATOR CHAMBERS: Now , Mr. Mumgaard, if a member of your
family were the innocent victim in a chase, you came here to
t es t i f y . . .

TOM MUMGAARD: Excuse me. I' ll answer...

SENATOR CHAMBERS: ...and you' re opposed tn this. Okay.

TOM MUMGAARD: . . . ce r t a i nl y . I wou l d b e n o d i f f e r en t t h an
many of the plaintiffs and the families of plaintiffs that I
have dealt with over the years. And, yes, I would look for
c ompensat i o n .

SENATOR CHAMBERS: And would you be glad that there was a
law such as this where you don't have to go through all the
hoops of trying to prove negligence?

TOM MUMGAARD: Well , c ertainly. From that st andpoint,
anybody who's seeking recovery is g lad if it's simple.
Y ou' ve talked about the balance. That's only one side o f
the balance. If the balance is supposed to be achieved then
you also need to put the other side of the balance on there
as to what it means to city finances, what it means to law
enforcement. When you put that balance in there, I'm just
suggesting, there are better ways to achieve that balance in
a more equitable way including equitable to the taxpayers of
the city of Omaha.

SENATOR CHAMBERS: I'm going to wrap this u p now because
you' re here as an adv ocate for the city and I understand
your position and what you have t o s a y as an advocate
representing zealously your client. What was the amount you
said had been paid out by Omaha over the last 12 years if
the pending judgments are paid and if the pending cases go
against the city?

TOM MUMGAARD: Well, we ' re currently s i tting at almost
8 8 mi l l i o n , j us t sh o r t o f S8 mi l l i on hav i n g b e e n p a i d . we
have judgments...well, judgments in two cases now that are
waiting on appeal of about $1.5 mi l l i o n . And cu r r e nt l y
pending, there's claims o f a little less than a million
dollars. Of course, the value of those claims are r eally
uncertain. And so , when you add all that up, it's about
810.5 m i l l i o n .
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SENATOR CHAMBERS: Ten and a half million dollars in 12
years. That's less than a million dollars a year. What is
the budget for the city of Omaha?

TOM MUMGAARD: Oh, you got me there. I don't know.

SENATOR CHA MBERS: I s i t ove r a h und r ed mi l l i on
dollars...oh, if you don't know, I won' t...there's no n eed
in me even asking you. Okay.

TOM MUMGAARD: I know what they pay me and that's about all
I pay a t t e nt i on t o ( l aug h ) .

SENATOR CHAMBERS: And they don't pay you a mill ion, I 'm
s ure ( l a u g h ) .

TOM MUMGAARD: They don't pay me enough. How's that?

SENATOR CHAMBERS: Okay . H ave you ever heard anybody from
the city council, the Mayor's office, or the head of any
agency saying, we could balance our budget and not have to
raise property taxes but for that cursed law that Chambers
got that makes us have to pay less than a million dollars
a year for the injuries to innocent third parties? Have you
ever h e a r d t h at p r e sen t e d ?

TOM MUMGAARD: No, but I certainly am aware of employees who
have lost their jobs fcr far less than the lack of S700,000
a year .

SENATOR CHAMBERS: B ut i t ' s no t be cau s e o f t h i s b i l l , i s i t ?

TOM MUMGAARD: Well, it's for lack of money in the city of
Omaha budget and part of this...this bill certainly...

SENATOR CHAMBERS: Mr . Mumgaard,

TOM MUMGAARD: . ..causes the city of Omaha's budget t o be
bigger than...to be sp ent in different ways than it would
have o t h e r w i s e .

SENATOR CHAMBERS: . ..please don't play the lawyer with m e.
We' re both me n of the wor ld . We ' re both practical
politicians. I . ..
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TOM MUMGAARD: Well, nobody has lost their job because of
t hi s b i l l .

SENATOR CHAMBERS: Ok ay .

TOM MUMGAARD: Money has been spent differently because of
t hi s b i l l .

SENATOR CHAMBERS: If they were to fire you and hire two
lawyers with the salary they now give you, that would be a
wiser use of their money, wouldn't it?

TOM MUMGAARD: Well, they m ay get more for their money.
It's hard to tell (laugh)...

SENATOR CHAMBERS: I'm just trying to make a point to sh ow
that any money expended currently could be e xpended a
different way if they chose to do it. But I don ' t th ink
they would say that because they pay you the salary they do,
that that is what keeps their budget from being in balance
or any of the other things that they complain about.

TOM MUMGAARD: I'm not suggesting that this keeps the ci ty
of Omaha's budget from being in balance. I'm just saying
that the fact is that a significant amount of money is being
spent as a result of this bill, this statute...

SENATOR CHAMBERS: My final question.

TOM MUMGAARD: . . . and t h a t mon e y wou l d l i k el y b e sp en t
o therw i s e i f t h i s s t a t ut e w a s n 't i n p l ac e .

SENATOR CHAMBERS: My f inal question, counselor. From the
standpoint of society as a whole and forgetting the nar row
interests of t he politicians who run the city of Omaha and
think more of a buck tha n they do the innocent, on
principles of s ocial justice, you think there ismore t h a t
w ould say this bill should be repealed than there i s tha t
says we should keep the law as it is?

TOM MUMGAARD: No , I thi nk that on principles of social
justice, the cost...certainly society benefits when pursuits
occur. The cost of the damages caused by those p u rsuits
should be s pread more broadly across society. R ig ht now
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they are not and I think you can come up with a better way
t o do z t . Th e f xr s t s t ep i s t o d o aw a y w i t h t hi s l aw .

SENATOR CHAMBERS: That's a l l that I have. Thank you,
Mr. Mumgaard .

SENATOR BOURNE: Thank you. Excuse me...hold on a se cond,
Mr. Mumgaard. Let's see if there's further questions. Are
there further questions? Seeing none, thank you.

TOM MUMGAARD: Thank you.

SENATOR BOURNE: Next testifier in support? Welcome to the
c ommit t e e .

GARY GERNANDT: Good afternoon, Senators. My name is Gary
Gernandt, G-e-r-n-a-n-d-t. I'm on the Omaha City Council
representing District 4 which is in southeast Omaha. I come
before you today to s hare with you what I believe is a
cloud, the cloud being the 1984 statute that has developed
over law enforcement. I understand that the bill does not
make an officer liable; it makes the city liable. I fully
understand that. But I truly believe I'm also a retired
O maha police officer and in my 31 years of service to th e
city I n ever once or never even knew one that would get up
a nd put on their uniform with the intent of going out a n d
intentionally hurting someone. And I believe that since
1 984, that cloud causes officers who are employees of t h e
city to possibly second guess themselves. And when you do
that, mistakes are made and Senator Chambers has given some
classic examples of those today and in past years when we
have come before you. So I would urge you to m ove L B 200
forward for full debate on the floor. Thank you.

SENATOR BOURNE: Thank you, Councilman Gernandt. Let me ask
a quick question. I k ind of look at this a different way.
I look at this as we have made a policy decision that chases
are so important to society that they are valued, that w e
are wil ling a s a society t o pay whatever costs a re
associated with the outcome. Wh at would you say to tha t
argument?

GARY GERNANDT: Aga i n , i f I ma y j ust q u i ck l y go ba c k t o t he
cloud example. I would not have a problem per se with what
y ou' re saying but it causes thos e that have th e
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responsibility and the duty to start to s econd guess
themselves. And when you have over 650 of them out there
trying to do the best possible job that they can for you and
the citizens of the city of Omaha at least, it worries me as
a leader at whence...if I call or if you call or if Senator
Chambers calls, that they' ve got something on their mind
because one of their tools has been taken and maybe a handle
has been removed or a ratchet has been turned in a different
d i re c t i o n a n d i t up se t s t he t oo l bo x . And I f i r ml y b e l i eve
that there are o ther ways under the current negligence
statutes that if an officer is negligent, then that would be
the approach to go through for remuneration.

SENATOR BOURNE: Thank you. Further q uestions for the
councilman? Senator Chambers.

SENATOR CHAMBERS: Cou ncilman Gernandt, where in the bill,
in the laws that exist now, do you see where it says police
chases c a nno t oc c u r ?

GARY GERNANDT: That 's not in there, sir. I d o not see
t ha t .

SENATOR CHAMBERS: Where do you see in the law any
l i m i t a t i o n o n h o w f a s t t he po l i ce ma y p u r s u e ?

GARY GERNANDT: It's not in there, sir.

SENATOR CHAMBERS: Whe.e do you see in the law anything that
says a police officer may not drive in such a way as to kill
a per son ?

GARY GERNANDT: It's not in there, sir.

SENATOR CHAMBERS: How does this bill...how does the law as
it exists now impact on an officer's decision to chase? His
)ob is to do his job or her job. How does the existence of
this law make him or her second guess if it's believed that
a chase is necessary in the interests of the public?

GARY GERNANDT: I believe you just answered that qu estion,
sir. It 's just , Se nator, just t he mere fact that that
second guess c l o u d i s t h er e .

SENATOR CHAMBERS: Why would he second guess? He 's not
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l i a b l e , o r s he .

GARY GERNANDT: It ' s...absolutely, that's correct. He or
she is not liable.

S ENATOR CHAMBERS: So why is the cloud there in tha t
person's mind? Was it in your mind wh en you were an
o f f i ce r ?

GARY GERNANDT: Yes, sir, Senator.

SENATOR CHAMBERS: You represent a part of south Omaha. Are
you aware of chases that have taken place in re sidential
areas of sout.h Omaha?

GARY GERNANDT: Ye s , s i r .

SENATOR CHAMBERS: Are you aware of chases that have taken
place in residential areas of north Omaha?

GARY GEPNANDT: Ye s , s i r .

SENATOR CHAMBERS: Are you aware of the fact that those
judgments are being paid by...in the main for chases that
have taken place in residential areas?

GARY GERNANDT: There have been. In my capacity on the city
council some judgments that have been paid, yes, sir.

SENATOR CHAMBERS: And you feel that
have to th ink t w ice w hen t h ey' re
residential area.

GARY GERNANDT: I t h i nk t ha t t h ey sho u l d b e a b l e t o do t he i r
job as they have been trained, sir.

SENATOR CHAMBERS: Do you think the public feels that police
chases are to occur in residential areas? By residential, I
mean where there are f amily dwellings, maybe apartment
houses, children, playgrounds, school yards, old people
going to the store crossing the streets. You think th at
chases ought to occur in those areas and if they do occur
and an innocent party is harmed that society should not pay
f or t h i s p o l i cy wh i ch so c i e t y agr e e s o u gh t t o be i n p l ace ?

officers should not
going t o ch ase i n a
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GARY GERNANDT: I think with the training that officers have
now, to answer the first part of your question in regards to
residential areas, that they look at that a lot closer now.
Yes, I believe the cloud is still there but should a person,
a third party that is injured because of a chase through, as
your example states, a residential area, I bel ieve that
there would be other me asures as Mr. Mumgaard has stated
that we ought to lo o k at as opposed to hav ing st rict
l i a b i l i t y .

SENATOR CHAMBERS: My fi nal question. Suppose I tried to
cut a deal...this is not the question but I tried to cut a
deal with a federal representative and there was no taking
o f i t .

GARY GERNANDT: I was not aware of that, sir.

SENATOR CHAMBERS: How about if we...if I would a g ree t o
allow the existing law as it is to be repealed and I would
substitute any police chase which occurs in a resi dential
area and an innocent third party is harmed, shall be deemed
negligence per se which means the mere fact of chasing in a
residential area is i n and of itself negligent. You know
people live there. You know children are there. And I hear
cops saying so many times when they shoot somebody, well,
yeah, we' re trying to s ave p eople's lives. There are
children, t.here are women, there are old pe o ple but whe n
they' re doing the chasing and creating the danger suddenly
those people become nonpersons. So would you agree to m y
saying that I will let the law be repealed but in the same
bill ..hat repeals it we would make it negligence per se for
a police chase to oc cur in a residential area? That' s
negl i g ence per se . . .

GARY GERNANDT: I wou l d l i k e .

SENATOR CHAMBERS: ...and if a person is injured then you go
back to what exists now since t hat's negligence per se.
Then there would b e strict n egligence. I mea n strict
l i a b i l i t y , i t wou l d se em t o be bu t we hav e de f i ne d
negligence. The common law d efines negligence. Now
Mr. Mumgaard loves that, failure to exercise due care. The
Legislature could say, we feel it's an absence of due care
any time a police chase occurs in a residential area. Would
you agree with that, that due care is not be ing e xercised
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when a chase occurs through a residential area?

GARY GERNANDT: I would agree to the point that I would love
to be part. of that debate out on the floor or listen to that
debate out. on the floor.

SENATOR CHAMBERS: But you ' re not willing to cut a deal
r i gh t n o w ?

GARY GERNANDT: N o, s i r .

SENATOR CHAMBERS: Then your bill may not get to the fl oor.
But if i t do es, you n eed t o help S enator Friend get
3 3 vo t e s .

GARY GERNANDT: Y e s , s i r .

SENATOR CHAMBERS: I don't have any more questions.

SENATOR BOURNE: Than k you . Further questions for
Councilman Gernandt? Seeing none, thank you. Thanks for
coming down today. Further testifiers in support?

MARK SUNDERMEIER: Good aft ernoon. My name is Mark
Sundermeier. Last na me is spelled S-u-n-d-e-r-m-e-i-e-r.
I 'm a captain with the city of Omaha Police Department. We
are appearing in support of Senator Friend's bill, LB 200.
We would like to return to the status that all other states
operate und e r . The police do not , and I want to emphasize
to you, we do not want the f reedom to chase a t will,
willy-nilly. We want to be accountable for what we do and
we also want to be accountable for what we don't do . The
current law creates a si tuation where officers could do
everything right and s till be wro ng. I t sen ds a
contradictory and confusing message to our officers. Under
current practice, and that will not change, pursuits are
tightly and closely regulated by supervisors. Supervisory
oversight is a mandatory part o f a n y pu rsuit activity.
Policy that i s enacted by the police d epartment or by
Legislature can and does, at times, encourage people to run
from police when they otherwise would not and when they
would otherwise just peaceably have pulled over and given
up. We do ask th a t th e law be changed to hold police
accountable when they are wrong and not to punish government
ent i t i es w h e n t h e i r em p l o y ee s d o n o t hi n g wr on g . Than k yo u .
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SENATOR BOURNE: Thank yo u . Questions for...is it Officer
o r L i eu t e n a n t ?

MARK SUNDERMEIER: Captain.

SENATOR BOURNE: Ca ptain Sundermeier. My apologies. No
q uest i o ns , s e e i n g . . . S e na t o r. . . (l au g h )

SENATOR Dw. PEDERSEN: Ye s . Do yo u . . .

SENATOR BOURNE: Actually, Senator Pedersen has a question.

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Officer
Sundermeier , t h i s b i l l . . . I ' m so r r y , I had t o l eav e f o r a
l i t t l e b i t b ut I kno w t h i s b i l l . . . I ' ve b een he r e f o r
12 years in this committee and heard this bill and I'm sure
Senator Chambers has heard it lon ger th an that. But
do...the way it sits now, the way statutes are i s not
deterrent to police officers in any way, shape, or form, is
xt?

MARK SUNDERMEIER: One thing the police officer prizes is
professional competence and a police officer does not want
to be found in a court of law to be wrong in a situation.
And this sends that message.

SENATOR Dw. PEDERSEN: But this is liability. If somebody' s
made a m istake... I mean, if we' re wrong just by making a
mistake that doesn't make you any worse officer... I mean,
any worse officer than what you were before. I'd like to
bring it back to the dollars.

MARK SUNDERMEIER: O kay .

SENATOR Dw. PEDERSEN: And the dollars because...and when I
f i r s t h ea r d t hi s b i l l som e y e a r s a g o I w as i n qu i t e a b i t
s uppor t of i t . Bu t I hav e a l i t t l e pr ob l em wi t h t he f a ct
that if there has b een r eal negligence whether it be
purposeful or unpurposeful, it's not done on purpose in most
cases. But the person who's harmed (inaudible) should still
be made right and the only way we do that in our society is
through dollars. I don't feel that it's a good idea to put
policemen down with this particular bill because I don't see
it as putting policemen down or as hurting them in the ir
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work because I respect them and am in very much support of
what they' ve done and thank them for their work. But they
can make mistakes too and you' re not saying they can' t. But
if a mistake is made and somebody has lost something not at
their own w ill, the only way we can make them whole in our
society...or not whole, partially returned to t hem is
t hrough d o l l a r s .

MARK SUNDERMEIER: A n d I ag r ee wi t h you a n d I t h i nk t h at t he
people who should be held a ccountable are those who are
r esponsib l e .

SENATOR Dw. PEDERSEN: Tha n k yo u .

SENATOR BOURNE: Thank you. Further questions for Captain
Sundermeier? Senator Chambers.

SENATOR CHAMBERS: Captain Sundermeier, have you read the
existing law at any point?

MARK SUNDERMEIER: Yes, sir, I have.

SENATOR CHAMBERS: Where in there is any reference made t o
culpability or f ault on the part of any officer no matter
h ow a c h as e wa s c o n d u c t e d ?

MARK SUNDERMEIER: I don't see it in there.

SENATOR CHAMBERS: So then how can this reflect negatively
on the police officer?

MARK SUNDERMEIER: Well, I understand your point. Officers
have a professional pride in not being sued and...

SENATOR CHAMBERS: The officer's not sued.

MARK SUNDERMEIER: That's not how they feel about i t. I
understand that they' re not personally liable...

SENATOR CHAMBERS: I don 't care what they feel. Cops are
accustomed to getting their way by saying, this is how I as
a cop feel a nd, buddy, you d o what I say . Captain
Sundermeier, you are a very intelligent man and that's why I
would like you and I to stick with the law. The law does
not make the cop wrong, does it?
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MARK SUNDERMEIER: Not the way it's written, no.

SENATOR CHAMBERS: Aren 't we supposed to deal with the law
the way it's written?

MARK SUNDERMEIER: I understand, yes.

SENATOR CHAMBERS: So wouldn't it behoove you a n d other
command personnel to explain to these officers what the law
is? If they' re operating under the misperception that the
law does one thing when, in fact, it does something else why
do you all let them keep that misperception? Why do you let
them continue to incorrectly believe that this law says that
the co p x s w ron g ?

MARK SUNDERMEIER: I can report to you how officers feel
about things. I can't always change their minds. Th a t is
one of the smaller of my reasons for advocating repeal of
this statute.

SENATOR CHAMBERS: So we should repeal the law based on the
ignorance of people who don't understand the law and not
look at the equities involved and the po licy o f th e
Legislature intended. Because there are people who don' t
understand the law we ought to re peal it? That ' s wh at
y ou' re s a y i n g .

MARK SUNDERMEIER: I ..

SENATOR CHAMBERS: These cop s th ink that it reflects on
them. Therefore we ought to repeal it.

MARK SUNDERMEIER: I don't believe that's what I said.

SENATOR CHAMBERS: Then what interest do you have in being
here because you do n't formulate policy for t he city?
You' re not a legislator. This does not restrict the p ower
of police to c hase, it does not regulate chases. Why are
you even here then if it's not because you want to tell u s
that cops misunderstand the law?

MARK SUNDERMEIER: I ' m here because it is in the interests
of the city of Omaha and the Omaha Police Department to see
t ha t t h i s l aw xs r epe a l ed .
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SENATOR CHAMBERS: Were yo u sent here by somebody in the
city of Omaha administration to testify against this bill?

MARK SUNDERMEIER: Yes, sir, I was.

SENATOR CHAMBERS: Who sent you?

MARK SUNDERMEIER: C h ief Warren.

S ENATOR CHAMBERS: An d did Chief Warren explain why t he
police division has an interest in overturning the policy of
the Legislature that in no way impacts on how the police do
t hei r j ob ?

MARK SUNDERMEIER: Chief Warren suggested that I ta l k to
Mr. Mumgaard in formulating my testimony which I did.

SENATOR CHAMBERS: Are y ou and the chief invited into the
inner sanctum of the city council when they' re formulating
policies for the city?

I am not. I'm not sure if the Chief isMARK S UNDERMEIER:
o r n o t .

SENATOR CHAMBERS: He's not a lawmaker, is he? He car ries
out the law; he doesn't make the law. He doesn't formulate
t he po l i c y , do e s h e ?

MARK SUNDERMEIER: I could testify to the invitations I' ve
received or not received. I don't know what invitations the
Ch ef h a s r ec e i ve d .

SENATOR CHAMBERS: Cap tain Sundezmeier, you probably don' t
have statistics on it because I definitely don' t. Do you
t h in k mo s t . c i t i es i n t h i s co un t r y . . . I ' m n o t t a l k i ng ab o u t
state...most cities that the p o lice force ha s a police
union, do y o u think in most cities there is a union or in
most cities there would not be a union?

MARK SUNDERMEIER: I do not know.

SENATOR CHAMBERS: Do you think there are more large cities
or more small cities in this country?
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MARK SUNDERMEIER: Anec dotally, I believe there are more
u nions i n l ar g er c i t i e s t h an i n sm a ll . . .m o r e p o l i ce u ni o n s
in larger cities than in smaller cities.

SENATOR CHAMBERS: Me too. But there are far more sma ll
cities than there are large cities.

MARK SUNDERMEIER: Okay.

SENATOR CHAMBERS: How man y un ions are you aware of in
N ebraska , p o l i c e u ni o n s ?

MARK SUNDERMEIER: I belong to one.

SENATOR CHAMBERS: I know that. But I meant, are you aware
of police unions in any other cities?

MARK SUNDERMEIER: Doug las County Sheriffs Office has a
Fraternal Order of Police which is their negotiating unit
and the city of Lincoln has a police union.

SENATOR CHAMBERS: Okay. Are you aware of any besides those
t hree?

MARK SUNDERMEIER: I am not, no.

SENATOR CHAMBERS: That have unions. I'm not either. So
then by your reasoning, since the majority of cities in this
state and in this country don't have unions, shouldn't we
a bol i s h t he p ol i ce u n i o n i n O mana, L i n c o l n , a n d t h e D o u g l a s
County Sheriffs division if we' re going to base it on
numbers?

MARK SUNDERMEIER: I will tell you, you' ve totally lost me
with that line of reasoning.

S ENATOR CHAMBERS: I don't think so. You have sai d tha t
this is the only one that...maybe you didn't say it. Maybe
some of the others did. You don't feel that the fact t hat
Nebraska is t h e on ly st ate w ith a law like this is an
argument for repealing it then, do you?

MARK SUNDERMEIER: No, I believe that it is an argument for
r epea l i n g i t .
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SENATOR CHAMBERS: Then why wouldn't it be an argument for
abolishing unions because the majority of cities don't have
pol i c e u n i o n s ? I l o st y ou aga i n?

MARK SUNDERMEIER: That's where you lost me. I don ' t se e
t he c o n n e c t i on .

SENATOR CHAMBERS: I do n't think I have any more questions
( laugh) .

SENATOR BOURNE: Thank you. Further questions for C aptain
Sundermeier? Seeing none, thank you.

MARK SUNDERMFIER: Thank you, sir.

SENATOR BOURNE: Next testifier in support?

LARRY THOREN: (Exhibit 7) Larry Thoren, T-h-o-r-e-n, Larry
Thoren, Chief of Police, city of Ha stings testifying on
behal f o f t he Po l i ce Ch i e f s Asso ci a t i on o f Ne br a s k a i n
suppor' of. this bill. In my wri tten testimony, please
excuse my typographical errors where I in cluded police
officer rather than the entity that the police officer works
f or . Th i s i s a b i l l t ha t b as i cal l y p l a ces ab so l u t e
l i a b i l i t y on po l i t i ca l en t i t i e s f or t he b eh a v i o r o r c on d u c t
of officers, whether or not the officer did something right
or wrong. It 's technically special treatment. An d many
times I' ve testified here before and there's been c omments
about special treatment of police officers. If this act is
repealed, we' re still liable under the Tort A ct. We ' re
st i l l l i a b l e f o r ac t i on s t h at we d o wr on g . Rem in i sc i ng ,
sitting listening to testimony, as starting this business in
1969 the atmosphere of this business is much changed sitting
here in 2005. I was in another state in 1981 b ut I can
underst.and if Nebraska chases were similar to the ones I
experienced. I can understand why this law was enacted and
sent the m essage to law enforcement to clean its act up on
chases. The International Association of Chiefs of P olice
in which I sit on the executive committee has very seriously
examined police chases and has brought out policies and has
suggested policies on chases. Back in 19...I'm trying to
remember. I know in 1969 we did not have policies on police
chases. I know somewhere in the early eighties police
chases became to the f orefront because o f some of the
tragedies that did oc cur or because of the tragedies that
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did occur. And as policies became formulated in the l ate
seventies and early e ighties so I understand that. But I
think we' re dealing in a different time now. We ...Chiefs
are very concerned about chases. We have very strict policy
on chases and we monitor them very closely. What questions
can I a nsw e r ?

SENATOR BOURNE: Thank you. Que stions for Chief Thoren?
Senator Chambers .

SENATOR CHAMBERS: I just have one. And depending on your
answer, I mi g h t ha v e t o ask a f ol l ow- u p b u t i t ' s n ot go i ng
to be a string of questions. How many officers are there on
your police department?

LARRY THOREN: Th i r t y - n i ne of f i cer s .

SENATOR CHAMBERS: How many of them have told you that
because of this law that exists now, they did not conduct a
chase? Let me ask it a different way. Have any of them
told you that?

LARRY THOREN: I have not been told that.

SENATOR CHAMBERS: Okay . Thank you . Oh , one oth er
question. I ' ve stated that the v ast majority of these
chases occur because of traffic violations and I didn' t
hatch that ou t of my head. There have been studies after
studies after studies but I'm going to as k y o u f o r yo ur
independent view. What do you think the majority of police
c hases ar e t r i gg e r e d b y ?

LARRY THOREN: The majority of the police chases and w hat
the definition of the p olice chase probably needs to be
refined because Nebraska courts have determined that i f I
see someone coming at me and I clock them by radar and
they' re speeding, and I pull to the right to turn my lights
on to t urn a round and that person accelerates and crashes
I'm liable before I ev e n g et an opp ortunity to st art
pursuing that s ubject. Most will start either on traffic
violations or coming up into an area w here you st art t o
check out a car and that car takes off.

SENATOR CHAMBERS: Right , but it's not because they think
that the person is a felon or a felony was committed. And
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then this is t he other question. Are you aware of cities
w hich do n o t a l l ow p ol i ce ch a s e s ?

LARRY THOREN: Yes , I do .

SENATOR CHANGES: Okay . B ecause I'm aware too but I don' t
w ant to go off into that. I'm trying to focus on what t h e
law and what the proposal is so that's all I' ll ask you.
T hank you .

LARRY THOREN: We agree, this is a very serious issue and
police chases put police officers and police chase in
d i f f i cu l t s i t ua t i o n s . Pe op l e wi l l b e m a d b e c aus e we don ' t
catch the bad guy. They' ll be mad if we try to catch them
and someth ing h appens .

SENATOR BOURNE: Thank yo u, Ch ief T horen. Further
questions? Seeing n one, thank you. Nex t testifier in
support and if the...is this the last testifier in support?
Would the opponents to the b ill kind of make their way
forward to the on-deck chairs? Welcome to the committee.

LAURA PETERSON: Good afternoon, my name is Laura Peterson,
P-e-t-e-r-s-o-n. I 'm agency counsel for the Department of
Administrative Services. I'm also the state risk manager.
I ' m appearing to testify in support of LB 200. I certainly
understand the policy reasons for the Legislature's choice
to have strict liability for damage caused to an innocent
third party during a pursuit. However, as a manager of the
state's risk and insurance programs I believe it's important
for me to make you aware of the ramifications of the pursuit
law as it is now on the insurance program for the state. We
are the only...you' ve already heard, the only state with a
st r i c t l i a b i l i t y l aw . Becau se ou r l aw i s u ni qu e , i t
provides a pr oblem for u nderwriters for our insurance in
that they can't compare effectively our losses to the losses

strictly liable for any damage and particularly because of
some of the expansion of the proximate cause portion of the
law, those things we could otherwise use to our advantage
with underwriters such as department policies, employee
training are unpersuasive with the strict liability law. A
pol i c y w h e r e , i f t h er e ' s an i n j u r y t her e ' s au t om a t i cal l y a
loss, is n ot an att ractive risk to an u nderwriter for
o bviou s r e aso n s . The f ac t t hat u nl i ke po l i t i ca l

of other states or other similar entities. Because we are
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subdivisions in m any o ther states there is no cap on the
state's liability from su ch a n incident coupled with the
joint and severable liability for pursuing with a political
subdivz.sion simply adds to t h e un attractiveness of our
particular program to insurers. These factors have led to
very limited options for the state in purchasing insurance.
What we have had to do is bu ndle our ins urance policies
including real property and some of our other insured lines
w ith pursuit to make the entire program marketable at al l .
Even with the bundled package we have fewer companies who
are interested in providing coverage to the s tate and we
have to a ccept higher self-insured retentions and lower
coverage limits to maintain our premiums at r easonable or
acceptable levels. For example, we p reviously had a
S500,000 self-insured retention per dedu ctible per
occurrence for vehicular pursuit. The minimum self-insured
retentron for the state today is a million dollars per
occurrence. Even with the high self-insured retention it' s
estimated that the portion of the s tate's auto l iability
insurance premiums directly attributable to p ursuit is
between 5600,000 and $700,000. The premium savings would be
i n add i t i o n t o t he cl a i m s a v i n g s . Al t ho u g h i t ' s d i f f i c u l t
to predict the f uture claims associated with pursuit, the
state has paid out of our self-insured retention portion
over a mi llion and a half dollars for pursuit claims over
the last six years. And the insurance companies who insure
the state have paid over $5 million. Finally, if LB 200 is
advanced and passed, I expect the state would gain access to
insurance markets currently unavailable to us. Presumably,
this additional competition between the i nsurers would
f urther decrease our insurance premiums. I 'd be happy to
a nswer any q u e s t i o n s .

SENATOR B OURNE:
S enato r C h amber s .

SENATOR CHAMBERS: Ms. Peterson, you work for somebody. Who
directed you to come over here and speak agains: this bill?

LAURA PETERSON: Well, I work for the Department.

SENATOR BOURNE: Excuse me. Speak for this bill. We ' re
in...she's still a proponent...

SENATOR CHAMBERS: Oh, yes, speak for this bill and against

T hank you . Questions for Ms. Peterson?
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t he p r e s en t l aw ?

LAURA PETERSON: I don ' t know that I was directed to...I
have talked both with the D epartment of A dministrative
Services and the Policy Research Office but essentially when
we read the bill we offered that here's what the fiscal and
other rami fications on the insurance program are. Should I
go to the Legislature and just b e sure...I think it' s
important when you' re making this kind of policy decision
for you to at least know, you hear a lot about what it does
on the patrol side but...

SENATOR CHAMBERS: O k a y,
whom you discussed this
you look only at dollars
o ccurr i n g t o p e o p l e a s a

LAURA PETERSON: Yeah, essentially, I want to be sure that
we' re making you aware of that side of it. I think o ther
people have well covered the ramifications to those who are
i n j u r e d .

SENATOR CHAMBERS: No, no. I 'm not talking about what other
people said. The only reason you came over here was to talk
about insurance issues. Is that true?

LAURA PETERSON: I'm responsible for the insurance and t he
financial ramifications for the state. I'm also responsible
for administering the Tort Claims Act for the state.

SENATOR CHAMBERS: And you have no interest or any concern
whatsoever in the capacity you came over here today in the
injury to people who are innocent and harmed by police
chases. You have no interest in that whatsoever in the role
that brings you here today. Isn't that true?

LAURA PETERSON: I' m not advocating one w a y or ano ther
related to that. That's right. I don't want to say I'm not
interested in it because certainly it's important but I
don't have a strong position one way or the other.

SENATOR CHAMBERS: So if 30 small children had been injured
as a re sult of police chases and some were paralyzed from
the neck down, some s uffered amputations, some s uffered
brai n t r aum a t ha t wou l d h i nde r t h ei r ab i l i t y t o l e a r n o r

okay. Yo u ' re h e r e a n d t h ose wi t h
bill on the Scrooge principle where
and not the ha rm t h at m ay be
result of chases. Isn't that true?
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exercise memory, you would still be here today saying that
we should repeal this law to save the state some insurance
premiums, wouldn't you?

LAURA PETERSON: I think...

SENATOR CHAMBERS: Wouldn't you?

L AURA PETERSON: I wo u l d ce r t a i n l y st i l l b e say i ng h o w mu c h
i t cos t us and the Legislature ultimately has a
determination of whether...

SENATOR CHAMBERS: T h at's what...

LAURA PETERSON: . . .b ut y es , I . . .

SENATOR CHAMBERS: That's what I'm asking. You wou ld be
here no matter how much damage had happened to the public,
to the citizens...

LAURA PETERSON: To explain to you the cost of the program.

SENATOR CHAMBERS: ...you would still be here saying that we
should r e p ea l t h i s b i l l .

LAURA PETERSON: Ye s .

SENATOR CHAMBERS: You' re aware that the state is not known
as the most charitable entity if you' re aware that they' ve
cut poor people off Medicare, meaning that medical care they
need. They' ve cut families off who have children. So, when
you go back...you can mention that you did a very good job
and you did such a good job that it made me talk about the
hard heartedness, the coldness and the l ack of hu man
compassion of the state agencies and the people who come to
this Legislature. But let me ask you a question because I
don't want you to feel that I'm criticizing you for doing
your job. Are you aware that our job is broader than the
one you' re paid to do over there where you came from?

LAURA PETERSON: Absolutely.

SENATOR CHAMBERS: If you were not paid to do that job and
come over here and speak against the existing law, would you
as a c tizen have come over here and said we should repeal
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t h i s l aw?

LAURA PETERSON: P ro b a b l y no t .

SENATOR CHAMBERS: If, despite the fact that you have come
over here to speak against this law, I want people to s ee
how serious this is and think about the position they' ve put
themselves in . I'm not he re t o be people's friend who
testify. I'm here to do what I think is best for the people
who can't help themselves. If you left this building today
and you were crossing the street and there was a police
chase and you were struck and paralyzed from the neck down,
would you remind yourself that you came over here to speak
a gainst this bill and based on that, say, well, I'm n o t
going to seek any recovery from the state if it was a state
trooper pursuing. I won't seek anything from Lancaster
County if it was the Lancaster County sheriff. I will not
s eek any compensation from the city of Lincoln if it was a
c i t y c o p . Wou l d t ha t be yo u r p os i t i on ?

LAURA PETERSON: I don 't know that my position would be
exact l y t h a t . I t h i n k i t ' s mor e l i ke l y t h at i f t he l aw we r e
still in place, I would as everyone else does, avoid the
proving of negligence and take advantage of the strict
l i ab i l i t y an d re co v er f r om t ho se w ho h i t me . I t h i nk i f t he
bill was not in place, I hope that I have provided for my
family through my ow n pe rsonal insurance mechanisms of
recovery to make up for what they...financially, you' re
never going to make up or what you' ve lost. But to at least
cover...because I imagine that there is as much opportunity
a nd probably more for me to be hit by so meone who i s
uninsured or underinsured and not being pursued than by
someone who is being pursued. So, hopefully, my family or
my ow n personal needs are covered by o ther personal
insurance that I' ve purchased.

SENATOR CHAMBERS: No . .

LAURA PETERSON: So, but if the law were in place I would do
what everyone else does and recover under it. I'm sure that
I wou l d .

SENATOR CHAMBERS: And that's what every citizen is a llowed
to do an d ex pected to do. I wo uld not tell anybody that
because they spoke against the existing law that that binds
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them not to make use of it. The law is there to be used.
But I find i t in teresting that not one person that I can
recall has said that the law is bad, is evil or hurtful to
society. The y talk about well, it makes a cop think twice
before he chases through a neighborhood. Well, it's harder
to win this case if I'm a lawyer for the city. The premiums
for insurance are too high bu t e ven t hey will wind up
saying, but the law does good. It does good for those who
c an' t he l p t hem s e l v e s a n d t ha t ' s w h y I ' m go i n g t o co nt i nu e
t o b e For t his law as it stands and against those who are
opposed to i t a nd against those agencies and those cities
that send people here to do what they came here to do. If
they can come here to try to seek an action that's going to
hurt the people then I don't owe them anything. They are
the enemies of the people as far as I'm concerned. It's no
money out of Nr. N umgaard's pocket. I t ' s no money out of
your pocket. It 's n o money out of Captain Sundermeier's
pocket. It 's no money out of a nybody's pocket. It ' s
society saying that this is what's going to be done. There
i s i n t he m i n d s o f so me peopl e a p r i n ci p l e kn own as so ci a l
I us t i ce . And that m eans t hat c ertain standards are
maintained. There are certain circumstances below which no
member of s ociety is go ing to be allowed to fall. That
societies are brought together to he lp pe ople in a
col l e c t i v e way do wh a t t hey can ' t d o i nd i v i d u a l l y . And t o
have people come here today and acknowledge that there have
been serious injuries, even deaths but, nevertheless, to
make it convenient for the cops, to make it convenient for
these lawyers who work for the city and convenient for the
state who doesn't want to pay an insurance premium, we ought
to forget those injured people and yet these are the same
ones who o n ot her occasions talk about, how about the
innocent citizen. Don't you care about them? I care a bout
them more th an all the rest of these people because I will
put something in the law and fight to maintain it. All they
want to do when they say that is justify a c op w ho bl ew
somebody away or went chasing through a neighborhood. And I
know some o f t h e pe ople, by the way, personally who have
been injured in these chases. I didn't know them before but
after they were injured and found out about the law and that
I was the one who put it there, they contacted me. So, I
want you to know as I' ve said to some others, despite what
I ' ve said I understand the role in wh ich yo u come as a
representative of t he ag ency that you' re here for. But I
wanted to give you an o pportunity to reveal yo ur human
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qualities and the f act that you or your family would make
use of t his law s hould you be unfortunate enough to have
suffered what others have suffered and i t is the law .
That's all that I have.

SENATOR BOU RNE: Thank you. Further questions for
M s. Peterson? Seeing none, thank you . Are there any
further testifiers in support? Would the first testifier in
o pposi t i o n c o me f o r w a r d ?

ANN SASICH: Would you explain the lights to me? I'm sorry.

SENATOR BOURNE: You bet. Basically, you have roughly three
minutes to...

ANN SASICH: And that's blue.

SENATOR BOURNE: Y e a h , t he r ed l i g ht wi l l . .

ANN SASICH: When yellow goes on that indicates.

SENATOR BOURNE: Yeah, yeah, I'm sorry.

ANN SASICH: Oka y . Th at ' s oka y .

SENATOR BOURNE: Do we need another chair?

ANN SASICH: No, I think we' re good.

SENATOR BOURNE: You o kay? All right. Whe never you' re
ready.

ANN SASICH: F i r s t o f a l l , I ' d l i ke t o t ha nk al l o f you f or
hearing me t oday. Ny name is Ann Sasich. Th is is my
husband, Peter Sasich and this is my son, Daniel Sasich, a
b eaut i f u l y ou n g m a n .

SENATOR BOURNE: Could you spell your name?

ANN SASICH: Oh , yea h , y ou b et .

SENATOR BOURNE: Tha n k y ou .

ANN SASICH: It's Ann, A-n-n, Sasich, S-a-s-i-c-h. I'd like
to explain to you, Daniel was involved as an innocent third
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party in a police chase in the year 2000 on March 1. This
took place on 72nd and Giles. Daniel suffers from traumatic
brain injury which was caused by an impact of the vehicle
that they were pursuing. The vehicles were both going about
100, 120 m i l e s a n h o u r. I ' m no t su r e o f t h e p ol i ce bu t i f
they were behind him there had to b e some good speed.
Daniel's chance of recovery is less than pe rcent. He will
not recover. Daniel has been indicated by physicians that
he w i l l l i ve f or pr o ba b l y a go o d 3 0 y e a r s . I can t e l l y ou
i n Daniel's first year after this accident, the cost wa s
o ver $1 million to j ust medically maintain Daniel. Tha t
does not include the fact that my husband and I were off of
work for seven months. It does not include the care at
Craig Hospital in Colorado for four months, does not include
the apartment and the food and the things that w e had to
take care of in that time and pay for. It does not include
the air ambulance that. had to take Daniel to Craig o r the
next year take him to Mayo's which is $5,000 one way. We
were thankful that we had a co mmunity that supported us
unbelievably and we had friends and family that came forth
and gave us money. And we had people offering my hu sband
their vacation from his work. We' re very lucky. We' re also
lucky and yes, we did have an insurance policy and we still
do but insurance does not cover everything. Let me tell
you, the battles go on every day. In his second year it was
probably around $200,000. He spent a month in the hospital'.
here in Omaha. He spent a month at Mayo Clinic and at Mayo
Clinic we stayed at the Ronald McDonald House. And besides
all of t his and I don't even want to go into some of the
expenditures because I do not know and I'm a little nervous
now t.hat he's coughing but I also have another child that we
had to take care of. And so Peter and I split our time. We
never left Daniel alone because I kn ow...I am from the
medica l f i e l d an d I had t o r et i r e . I t ake ca r e o f Dan i e l
24/7. I have a CNA that we pay and, thank God, that this
bill that is in effect to this day was there because it cost
out of our pocket, and this is just what I roughly ran off
in my own head that I can think of, almost $3,000 a month.
That does not, include what insurance pays. I am losing the
insurance payment for p hysical and o ccupational therapy
because Daniel will not improve. That is their rule. It is
because he is just maintenance. So we will go out a n d we
will pay for this on our own through the fundings Daniel has
received. It is $88 an hour to have one physical therapist
and $88 an hour to have one occupational therapist in our
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home. We als o pa y fo r c raniosacral work for Daniel.
There's a massage therapist that comes to our house and she
is S50 an hour. It does not include some of the medications
that are not paid by insurance. Wipes, g loves, alcohol
wipes, skin wipes, urological things that we need for Danny,
nasal things, lotions, just basic care. Respite care, it
does not pay for any of that. I pay a CNA with the two days
t hat I do t eac h . I p ay a C N A t o co me i n m y h o me . I see I
need to co nclude. And I just want to tell you that there
are also some items such as EKG machines that have to be all
rented, oxygen, oxygen purifiers. The re are CPM units,
kangaroo units that feed Daniel. Daniel ca nnot f eed
himself. He cannot move; he cannot speak. His awar eness
level is unknown. But there are days that he' ll give you a
great blink yes and a great blink no. And we hope to have
more days of those. I do want to say that the people of
Nebraska... I am here as an advocate not only for Daniel or
other victims because this incidence does not...is not
prejud i c ed . I t wi l l p i c k a nyb o dy o u t . We . . . an d I am a l so
here for the p eople of Nebraska. We put you in this
posi t i o n b e c ause we b e l i e v e d i n y o u a n d we h av e f a i t h i n y ou
and we look for you to take care of us. And, unfortunately,
s ome police chases do happen and I'm not saying I'm not i n
support of that. T he criminals cannot get the upper hand.
A nd I am not angry at the police officers, not a t all ,
because they had t o make a decision. Bu t as I teach my
children, if you make a decision you better be prepared to
be responsible for that decision. And whatever decision you
make you are responsible for whether you are right or wrong.
And I th ink that has to go for our police force and where
this money comes from. I am sorry the police feel attacked.
I would love to sit there and just talk to them and say, I
don't blame you. Bet ter judgment may be needed or better
radio systems or better teaching. And, yes, as the y ears
improve it does g et be tter, hopefully, but these are the
things that I would like to present to you today.

SENATOR BOURNE: Thank you. The committee...

ANN SASICH: And I would love to entertain questions.

SENATOR BOURNE: We really appreciate you coming down and.

ANN SASICH: You be t ch a .
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SENATOR BOURNE: ...putting a face to the other side. Thank
you.

ANN SASICH: I mean, you just have to look at him to say,
can you put a price on his life? I mean, somebody face me.
Put a price on his life, you know. Tell me the...

SENATOR BOURNE: Tha n k yo u . Questi o n s . . .

ANN SASICH: Th a n k you .

SENATOR BOURNE: . ..for Mrs. Sasich. Senator Combs.

SENATOR COMBS: I don't have a question, just a comment. I
just want to thank you for coming and sharing today and my
heart goes out to you and your son. And I know that that' s
a great sacrifice and a gift that you' ve given him t hat
nobody else can. And I really appreciate that and want to
personally recognize it here and have i t in th e rec ord.
T hank you f o r com i n g .

SENATOR BOURNE: Thank yo u. D id your settlement come
anywhere close to Daniel's medical bills?

ANN SASICH: What we did and, you know, we were told that we
would probably just get what the insurance would pay, that
we would not go above and beyond, that they would appeal it.
So they said, you k now, so another young man and which I
forgot to mention, who I love dearly, was Joshua Brockington
who died in the accident with Daniel. These we r e gr eat
kids, you know. They would have brought a lot of something
to this earth but did it pay in full? Well, uncer s ome
great advice from our lawyer and financial people and our
tax man we purchased an annuity. And what that does is for
ten years allows him so much money per year. And then also
we had to put...and we had to fight to get in there, that if
he was to run out of this money that Medicaid or Med icare,
I'm not sure. I get mixed up which one is which, would help
take over. The y wanted to eliminate that. The battle was
not easy, you know. For an innocent person we had to prove
h im r n n o c e n t .

SENATOR BOURNE: You know, I' ve often heard that when a
f amil y i s go i ng t hr o u g h t h i s , a nd I d on ' t kno w i f you wer e
injured by t h e st ate o r by a local subdivision because I
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think the law treats them differently and it doesn't matter
which. But I ' ve heard o ftentimes families, it's like a
knockdown dragout to even get the c ompensation from the
p ol i t i c al subd i v i s i o n . And ev en i f t he y h a v e m il l i o ns of
dollars in medical bills it's hard to even get the ma ximum
that the state, you know, the cap. Did you experience that?

ANN SASICH: I believe the cap for us, for both Josh and
Danie l t og e t h e r w a s S 5 m i l l i on . Ga i l , I b e l i eve g ot h al f a
million and we received the r est b ecause Daniel was
long-term care. We had a lot o f help . The hos pital."
dropped a l o t o f b i l l s . They wor ke d wi t h u s . Th ey wa i t ed
for because we could not pay them. You know, insurance
couldn ' t p ay i t o r wou l dn ' t p ay i t . We cou l d n ot pa y t h em
until the settlement was done and that wa s tw o-and-a-half
years later after the accident, approximately two-and-a-half
years. It was tough I have to admit. It should not have
been and I think maybe that should be addressed next time.

SENATOR BOURNE: I' ve heard that there's o ftentimes even
though the damages are clear there's appeals and that, maybe
some other testifiers will have a story as well. Are there
further questions? Thank you.

ANN SASICH: Tha n k y ou .

SENATOR BOURNE: Again, we appreciate very much you ta king
the time to come down today.

ANN SASICH: You bet. It 's tim e to feed Dan so we' re
probably going to leave in a little bit.

SENATOR BOURNE: Further testifiers in opposition to LB 200.
Welcome.

SHELLEY STALEY: (Exhibit 8) Hello, my nam e is She lley
Staley and I am here to speak against LB 200. My son also
was involved in a police chase in April of 2000. He was an
i nnocent t hi r d pa r t y . I t h i n k I wi l l al wa y s h a v e q u e s t i o n s
as to why police chase. Why would an officer chase someone
t hey su sp ec t i s d r i v i ng dr u n k ? I f a p er so n c h o o ses t o ge t
into a car and drive drunk, he or she are n ot very
responsible so m ost l ikely they are not going to do the
responsible thang and pull over. The person driving drunk
is already a da nger to the public. W h y would an officer
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increase the danger by c hasing? An adul t learns from
childhood, you don't poke the tiger. Th e behavior of a
drunk driver will eventually catch up to them. The dru nk
driver is j ust one example of how dangerous the situation
can be. The innocent victims of police chases should not be
blamed for spending taxpayers' monies. T hey are not t he
cause of the accident. or the damages. If police officers
want to catch someone for a ny reason, a minor tra ffic
infraction or if they ar e chasing a mass murderer they
should not endanger innocent people. The wisdom o f the
Legislatures have already de cided in th e past that they
should be responsible. It should remain so. How long
should they be re sponsible? From th e beginning of the
pursu i t u nt i l i t end s . Tha nk y ou .

SENATOR BOURNE: Thank you. Thank you, Mrs. Staley. Are
there questions for Mrs. Staley? Thank you, appreciate you
coming down .

S HELLEY STALEY: Th a n k y o u . Um- h u m.

SENATOR BOURNE: Fur ther testifiers in opposition to the
b i l l ?

STEVE LATHROP: Mr . C hairman and members of the Judiciary
Committee, my name is Steve Lathrop, L-a-t-h-r-o-p. I am an
attorney from Omaha, Nebraska, and I'm here on behalf of the
Nebraska Association of Trial Attorneys. We are he re in
opposition to LB 200. That bill proposes an outright repeal
of the Police Chase I.iability Statute as we' ve discussed.
Because this statute serves an important public purpose I am
here to speak in opposition to the bill. T h e Police Chase
Statute is i n pl ace to provide payment for the cost of an
activity carried out for the common good. Every po lice
chase starts with a policy decision. Government has made a
decision that the pu blic good is advanced when law
enforcement chases criminals. Th ese chases very often end
in crashes. T h e victims of t hose crashes are r andomly
chosen by happenstance. The injuries are often catastrophic
and the c osts and lo sses that f ollow are be yond t he
resources of a single family to absorb. It is not fair and
I would suggest bad p ublic policy to place the burden of
t hi s a c t i v i t y of g ove r n ment u po n a si ng l e f am i l y ch os e n by
chance. The cos t in money and human terms would wipe out
most families. The Pol ice Ch ase St atute is the hum an
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equivalent of e minent domain. When government wants to
widen a st reet or a hig hway the p roperty owners are
compensated because the activity advances the public good.
It would be unfair to require that the landowner be solely
responsible for an activity which advances some public good.
In the same way, police chases advance some public good and
the costs should be shared by society and not an individual
family. It makes no sense to pay someone for a few feet of
the r front. yard but not compensate them when the loss is
measured not in acres but in medical expenses, lost income,
and disability. I would submit to you that if this bill
passes, you will see more chases because of the absence of
a ny s t r i ct l i ab i l i t y . Yo u wi l l a l so se e f am il i e s w' p e d o u t ,
families like the Sasich's wiped out when they are left to
their own resources which are quickly exhausted in t hese
cases. And the medical expenses that aren't taken from
these people before they are wiped out will be absorbed by
Medicaid, that state agency or simply absorbed by th
doctors and the hospitals who have provided the care. In
short, police chases are an activity of government carried
out for a common good. Th e consequences of this activity
carried out for a common good should be shared as all other
activities of government and not assigned to those who a re
randomly chosen by chance. Thank you, and I'd be happy to
a nswer any q u e s t i o n s .

SENATOR BOURNE: Th ank you . Questions for Mr. Lathrop?
Seeing no q uestions, thank you. Tha nks for coming down
today.

STEVE LATHROP: Sur e .

SENATOR BOURNE: Are the re a ny other testi fiers in
opposi t i o n t o t he b i l l '? Ar e t h er e any t e st i f i e r s i n a
neutral capacity?

RICHARD HEDRICK: I'm Richard Hedrick, H-e-d-r-i-c-k. Bush
makes political hay telling the listeners that tort reform
is thc answer. Neb raska has had tort reform since 1 985.
The demos are hiding. They don't tell what the results have
been in the last 30 years in Nebraska. I would say Nebraska
cases are open and closed. Do the injured have to get a
lawyer? What compensation does an attorney get? I believe
there should be a cap on attorneys' fees. Thank you.



Transcript Prepared by the Clerk of the Legislature
Tr,inscriber's Office

LB 200 , 2 60Committe e o n J u d ic i ar y
J anuary 2 0 , 2 005
Page 76

SENATOR BOURNE: Than k you . Are there q uestions for
Mr. Hedrick? S eeing no ne, t hank y ou. Are there other
testifiers in a neutral capacity? Senator Friend to close.

SENATOR FRIEND: Thank you, Chairman Bourne. Only to say to
the Judiciary Committee, thank you for the debate. And also
to the Sasich family, I wanted to thank you for coming out
because I'm going to s a y so mething to this room that I
promised the Legislature I wouldn't say again but I'm going
to go back on my promise. I don't know how many people in
this ro o m kn ow how you f ol k s f ee l bu t I ' m o ne o f t h em
because I' ve got a sister in very much the same condition
that your son is in. She lives in a nursing home in Valley
a nd s h e wa s h i t b y a r e ck l e s s d r i v e r i n 19 8 7 an d ou r f am i l y
went through a very similar situation that you' re in r ight
now. So the reason that I bring that up and the reason I'm
here in front of you right now to tell y ou th is to you r
faces and everybody else in this room, this is not economic
for me. It wasn't economic for my family either. Th is is
not economic; this is philosophical. There's cause, there' s
blame, there's effect in everybody's lives. I' ve lived it;
the Sas i c h f am i l y h a s l i ved i t ; I ' m go i ng t o evo k e you r nam e
again b e cause I f e e l ak i n t o yo u . And I ' d l i ke t o t a l k t o
you after we' re done here if you don't mind, folks. But the
bottom line i s we ' ve had this debate. I don't know where
this bill w ill go. I think th at there are some
philosophical disagreements. Maybe some things that Senator
Chambers and s ome of the other questions that the folks
asked, we can come to some conclusion, possibly even come =o
better law in the future even if it doesn't look like this
one. I want to thank you for your time again. That's all I
have.

SENATOR BOURNE: Thank yo u . Questions for Senator Friend?
Seeing none, thank you. That will conclude the hearing on
LB 200. The committee is going to stand at ease for ten
m inut e s .

RECESS

S ENATOR BOURNE: Senator Stuhr is here to open on LB 2 6 0 .
Senato r S tuh r .

LB 2 60
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SENATOR STUHR: Thank you, Senator Bourne and members of the
Judiciary Committee. I am Senator Elaine Stuhr, S-t-u-h-r,
and I am here t o introduce LB 260. L B 260 creates a task
force to look at the issue of human trafficking in Nebraska.
This past fall I w as fortunate enough to be able to host
along with Senator Landis and Senator Beutler a D r. Leslie
Wolfe, the president for the C enter for W omen Policy
Studies. Dr . Wolfe spoke about the t opic of human
trafficking and how states need t o work w ith f ederal
agencies to address this growing problem in our country. At
the urging of many who a ttended th i s pro gram, I 'm
introducing this bill to study the issue. Sp ecifically,
LB 260 creates a task force of 16 people. Section 2 of the
bill does explain who will be selected for the task force.
Section 3 details the dut.'es of the t ask f orce. Those
duties include collect and organize data on the nature and
extent of trafficking in persons in the state, evaluate the
process of the state in preventing trafficking, protecting
and providing assistance to victims of trafficking and
prosecuting persons engaged in tra fficking, identify
available resources and programs that provide services to
trafficking victims, evaluate approaches to increase public
awareness of trafficking, analyze existing state statutes
for their adequacy in a ddressing trafficking and if such
analysis determines that t hose s tatutes are in adequate,
recommend revisions. Also, develop some recommendations to
strengthen state and local efforts to prevent trafficking;
hold three meetings open to t he public to address these
topics. Section 5 provides that a recommendation shall be
made to t h e Le gislature by December 31, 2005. Although I
realize to many of you that this does not s eem t o be a
pressing issue that has risen to the forefront, I do believe
that because we are experiencing high numbers of immigrant
population that this issue has the potential to be a concern
in our state. Thus far, there have been a number of states
that have p assed state s tatutes, making trafficking a
felony. In addition, other states have established a task
force such a s I am p roposing in LB 260. So with that, I
u rge yo ur sup po r t and wo ul d be ha ppy t o answ er a ny
q uest i o n s .

SENATOR BOURNE: Thank you . Questions for Senator Stuhr?
S enator P e d e r s e n .
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SENATOR Dw. PEDERSEN: Tha n k yo u , Sen a t o r Bou r n e . Sena t or
S tuhr , do y ou no t t h i nk t h at we sho u l d a d d t ho s e p e o p l e w h o
hire those people and give them gainful employment and know
that they have been trafficking in this state as those that
n eed t o b e pr o s e c u t e d a l so ?

SENATOR STUHR: I'm sorry, I didn't hear the first part of
y our q u e s t i on .

SENATOR Dw. PEDERSEN: The people who are employing these
people that have been trafficking into the state...

SENATOR STUHR: O h, o h .

SENATOR Dw. PEDERSEN: ...don't you think we probably should
a dd t h e m t o o ?

SENATOR STUHR: Well , if th ey wo uld c ome fo rward, you
k now, . . .

SENATOR Dw. PEDERSEN: I think it's something we need to
l ook a t a l so . . .

SENATOR STUHR: Ri g ht .

SENATOR Dw. PEDERSEN: . . . because , y o u kno w , we pu t ou t
enhancements there for th is trafficking to happen. And I
think we need to nip it in the bud.

SENATOR STUHR: That would be sort of one of the purposes of
the task force to, you know, to look at all of these
c oncerns .

SENATOR BOURNE: Thank you. Now , Senator Stuhr, this is
just a study. It's not creating an offense of t rafficking
o r any t h i n g .

SENATOR STUHR: No .

SENATOR BOURNE: It's a study. Oka y. N o w isn't there a
f edera l s t a t ut e ? I t h i nk i t ' s ca l l e d a Ma nn , M- a - n - n Ac t
that deals with trafficking of i ndividuals across state
lines for immoral purposes? Are you...?

SENATOR STUHR: Well, I am not aware of that and, you know,
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w il l c er t a i n l y c hec k i nt o i t . But s i n ce a nu m ber o f t he
state s a l r ead y , y ou kn ow, h ave p as sed l eg i s l at i on
speci f ca l l y de a l i n g , yo u kn ow , w i t h t h e i ssu e , do y ou ha ve
any i d e a w he n t h at wa s ?

SENATOR BOURNE: Oh , it's an old act.

SENA.OR STUHR: Oh , o k ay .

SENATOR B OURNE:
oz .

.but, and I don't know how you overlap

SENATOR STUHR: Ri gh t .

SENATOR BOURNE: ...or maybe it's not even a law any longer,
I do n ' t kn o w . I j u st am f am il i ar wi t h t h e na m e .

SENATOR STUHR: I do n ' t kn ow bu t I j u s t kn ow t hat
these...number of states have recently passed.

SENATOR BOURNE: Recently passed..

S ENATOR STUHR: Um - h u m .

SENATOR BOU RNE:
s tud i e s ?

SENATOR STUHR: Yes . Both, both. And I do have some
handouts for the page if the page would deliver those. (See
a ls o E xh i b i t 9)

SENATOR BO'JRNE: Okay. Further questions for Senator Stuhr?
Seeing n o n e , t han k y ou .

SENATOR STUHR: Th a n k y ou .

S ERA. P. BOUPNE: First testifier in support of LB 260 an d ,
again, we' re going t o ma k e us e of the on-deck chair so,
h opefu!ly, people are in the front row who a r e re ady t o
t es " i f y . wel c om e.

DANIELLE NANTKES: Thank yo u. Good afternoon, Chairman
Bourne and members of the committee. M y n ame i s Dan ielle
Nantkes, D-a-n- i-e-1-1-e N-a-n-t-k-e-s, and I ' m a st aff
attorney and registered lobbyist for the Nebraska Appleseed

. laws dea l i ng wi t h t r a f f i ck i ng o r
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Center for Law in the Public Interest. We are here today in
suppor t o f LB 260 a s h u man t r af f i ck i ng a n d f o r c e d l a b o r i s
really a modern-day horror that cannot be tolerated. The
U.S. Department of J ustice estimates that anywhere from
1 8,000 t o 20 , 0 0 0 p e o p l e a r e t r af f i cke d wi t hi n t h e Un i t ed
States each year. This issue is alive and well in Nebraska
and it has been very difficult to bring forward since there
xs little protection existing for people wno are victimized.
Traffickers engage in physical and psychological violence to
control their victims. LB 260 wisely begins by creating a
task force with broa d representation, offering the
possibility of addressing the issue with sensitivity and in
a manner that acknowledges the many complexities involved.
Again, we'd urge your support of LB 260. And I'd be happy
t o answer a n y q u e s t i on s .

SENATOR BOURNE: Thank you. Are there any questions? Are
there statutes on th e books now that would if somebody' s
keeping someone against their will, isn't there a law
against that now?

DANIELLE NANTKES: That might be covered by some aspects of
false imprisonment rules, I believe. But this is a li ttle
bit of a broader topic that intersects much w ith our
immigration law and then also it has a lot of i ntersecting
issues with ties between federal and state laws and various
state laws since it involves the travel across those st ate
l i nes an d i n t o v ar i o u s j u r i sd i ct i on s so .

SENATOR BOURNE: Okay, thank you. Any further questions?
Seeing none, thank you v ery m uch . Next testifier in
s uppor t .

KRISTEN H OUSER: (Ex h i b i t s 10 , 1 1 , 12 ) Go o d af t er n o o n. Ny
name is Kristen Houser. It 's H-o -u-s-e-r. I am the
chairperson of the Dignity Cooperative which is a coalition
of organizations and citizens concerned for the welfare of
people in p rostitution. We a re based in Omaha. And I'm
here to support LB 260. Trafficking is a global problem.
Rural states across the United States have seen an increase
in trafficking for prostitution and labor in recent years.
I believe that we' re not exempt from the trend here in
Nebraska and that Nebraska is likely a source location as
well as an end destination for traffickers. Research tells
us that traffickers often have ties to organized crime b ut



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 260Committee o n Ju d i c i ar y
January 2 0, 2 0 05
Page 81

that the de gree of that connection is not very well known;
it varies. We know that other organized criminal activities
aren't foreign to Nebraska. We know that large quantities
of drugs and drugs money are regularly intercepted along our
Interstates 80 and 29. And because these roads bisect the
country I th ink i t's logical to assume that they' re also
being used to transport and traffic human beings throughout
the country. We know that undocumented citizens are drawn
to Nebraska to work as migrant farmhands, in meatpacking and
processing, in construction as w ell a s ot her services.
Journeys into the U nited States are o ften fraught with
rapes, beating, food and water shortages, threats, and other
exploitive treatment at the hands of the traffickers. Many
refugees from around the world report similar experiences
and Nebraska is also home to several refugee populations.
It's likely that survivors of trafficking are living among
us in silence and are no t rec eiving medical care,
psychological car , or other support to help them deal with
w hat has happened to them on their way here. The wor d
trafficking usually makes us think about people who are from
other countries but it's also true that women and children
are trafficked from one United States location to a nother
for use in prostitution, stripping, pornography, and other
s exually explicit businesses. I provide an article to y o u
from the San Fr ancisco Examiner which cites Nebraska as a
source for teen girls who are on the streets of California.
Ny colleagues in O maha have met women in prostitution in
Omaha who have been brought here from other places. I ask
that we r emember to include them in our work and consider
them equally deserving of protection. I ' ve spent 15 years
working against sexual violence, the past six in Nebraska
and I' ve attempted to raise awareness about trafficking and
prostitution. And I'm sorry to say that it's an issue few
people take very seriously. The reality of trafficking is
extremely ugly. I means repetitive rape, physical abuse,
torture, slave labor conditions, and a var iety o f other
human rights violations. This ugliness makes an issue that
people would rather look away from and avoid. So the task
force will have a dif ficult task in front of them to see
what they would rather not and to discover what victims are
terrified to di sclose. The bill is the first step in
addressing this issue. I commend Senator Stuhr for taking
this issue on and hope th a t t h e bi l l is enacted.
D scovering the true e xtent o f th is pr oblem w ill t ake
tenacity, time, and li kely the efforts of people far more
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large t ha n w hat i s o ut l i ned i n t he bi l l so I ' m a l so ha p py t o
provide suggestions for additional task force members.

SENATOR BOURNE: Tha n k y ou .

KRISTEN HOUSER: Um-hum.

SENATOR BOURNE: Questions for Mrs. Houser or excuse me,
Ms. Houser. I apologize. Seeing none, thank you.

KRISTEN HOUSER: O ka y .

SENATOR BOURNE: Further testifiers in support?

TARA MUIR: (Exhibit 13) Good afternoon, Senator Bourne and
members of th e c ommittee. My name is Tara Muir. It' s
T-a-r-a M-u-i-r. I'm the legal director of th e Nebraska
Domestic Violence Sexual Assault Coalition. Attached to a
copy of my testimony is our network brochure that for so me
of the new members will bring you up to speed on what our
network does. But I'm here today on behalf of the network,
22 domestic violence and sexual assault programs and I'm
here on behalf of the many victims they serve in e very
county of our state. We would like to thank Senator Stuhr
a nd the many senators who cosponsored this bill for t h e
attention to this important issue. What we know about
victims of domestic violence and sexual assault is they are
suffering in silence. Telling a complete stranger or even
your best friend that you' re a victim of rape o r ph ysical
violence at the hands of a loved one or perhaps at the hands
of the person who e mploys you or perhaps the person who
brought you into this country. It 's a t remendous act of
courage a nd be ca u s e we kn o w i t ' s so co ur ag e ous be c a use w e
know about the th reats and t h e co ercive tactics that
rapists, pimps, batterers, and these traffickezs use. When
you' re an immigrant, cultural and language barriers can make
the telling even more dif ficult a nd if you ' re a n
undocumented immigrant brought here under the definitions of
this bill we' re talking about today, forget about trusting
anyone enough to tell your story to. However, there has
been a few victims who have shown up at our programs. Only
in general, I can say that we hear stories from them about
frequent rap e by bosse s at busi nesses who e mploy
undocumented immigrants and we' ve heard stories o f pe ople
thrown out. of vehicles in the middle of very rural counties
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that don't speak any English. What we can learn from them
before they disappear is pretty much only that they are
beaten and left for dead by someone they feared yet c ould
not turn t hat person in to law enforcement. In my work at
the coalition I supervise a gr ant program that provides
funding for c ivil attorneys for victims in the many legal
issues that they face. Part of tha t program i ncludes
training and technical assistance for advocates who serve
the victims and attorneys who assist immigrant victims of
domestic violence and sexual assault. There are several
relief options available for these victims including one for
victims and potential witnesses of severe forms of
trafficking. The regulations for this T-Visa, that's what
it's called are still not official but I d o know a lready
that two applications for this visa have been sent in from
an Omaha attorney. Because of victim silence and these few
stories I' ve talked about, we believe this task force would
b e very important in helping our programs as well a s al l
service organizations in the state understand the numbers of
people affected in our state and just what that population
looks like so we can serve them better. Thank you and I 'm
happy to take any questions.

SENATOR BOURNE: Tha n k y ou . Questions for Ms. Muir? Seeing
n one, t h a n k y o u .

TARA MUIR: Tha n k you .

SENATOR BOURNE: Further testifiers in support?

LARRY THOREN: ( Ex h i b i t 14 ) Lar r y Tho r e n, T- h - o - r - e - n ,
Chief of Police, city of Hastings, representing the Police
Chiefs Association of N ebraska and we would like to be on
r ecord on supporting this project, and would be glad to
provide any assistance with this project.

SENATOR BOURNE: Th ank y ou . Questions for Chief Thoren?
Seeing none...oh, excuse me. Senator Friend.

LARRY THOREN: Yes .

SENATOR FRIEND: I ju st had one question. You coul d be
pushing your l uck, C hief Thoren. Sen ator Chambers maybe
he's a l i t t l e t i r ed , I do n ' t know ( l aug h t e r ) .
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SENATOR CHAMBERS: We' re on the same side (laugh)

SENATOR FRIEND: I didn 't have a question, just a stupid
c omment . Than k s .

LARRY THOREN: I'm probably a thorn on his side on this one
( laughte r ) .

SENATOR CHA)4BERS: Ye s .

SENATOR BOURNE: Fur ther questions? See none. Thank you.
Further testifiers in support? Tes tifiers in op position?
Testifiers neutral? Senator Stuhr to close.

SENATOR STUHR: Thank you, Senator Bourne. I think that you
can see that there is a great deal of interest from many,
many different groups and I would hope that the c ommittee
would advance this proposal. Thank you.

SENATOR BOURNE: Th ank you . Questions for Senator Stuhr?
Seeing none, thank you. That will conclude the hearing on
LB 260 . Sena t o r St uh r t o op en on LB 100 .

L B 100

SENATOR STUHR: Thank you, Senator Bourne and members of the
Judiciary Committee. I don 't often come b efore your
committee and to have two bills is quite a privilege.

SENATOR BOURNE: Well, you' re welcome here.

SENATOR STUHR: I am Senator Elaine Stuhr, S-t-u-h-r, and I
represent the 24th Legislative District. And I'm here today
to introduce LB 100. LB 100 ex pands current statute
protections regarding law enforcement animals to include
certrfied law enforcement dogs owned and controlled by city
and county law enforcement agencies. At this time, only law
enforcement dogs owned and controlled by the Nebraska State
Patrol are protected in statute. I want to take just a few
minutes to give you some background on this bill. Last year
I was contacted by the Seward County S heriff's Department
about a situaticn that had occurred in that county involving
a police dog . The simple f acts were that the dog was
injured by a man fleeing police officers. At that time it
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became evident that the county-owned dog was not protected
under current statute. Working with the Seward County
Attorney's office and the Sewar d County Sheriff's
Department, a bill was d eveloped last session to address
this issue. Unfortunately, as most of us know, in a sh ort
session time often becomes a factor. Because of that bill
last yeaz, I was contacted by t he Ca nine A ssociation of
Nebraska and urged to introduce a similar bill this year.
LB 100 is the result of my work with this group. I believe
as drug use in our state continues that we' re going to see
the use of more and more enforcement dogs needed to work in
our cities and co unties. In c losing, LB 100 proposes to
expand th e d e f i n i t i on o f po l i ce do g s, no t o n l y co nt r ol l ed
and owned by the State Patrol but also for dogs working for
city and county law enforcement agencies. In closing, one
other thing that I would like to add is that just some time
ago my office was contacted by the Game and Parks Commission
about this bill. Although they do not own a law enforcement
d og at this time, they were looking to purchase one in t h e
near future. There was concern from them that there was no
language in this bill that specifically included the Game
and Parks Commission whose officers are considered law
enforcement officers. I would like the record to ref lect
that although we do not believe that the language needs to
be changed, it is the in tent that a Ga m e a n d Pa rks
Commission law enforcement dog would also be protected under
this statute. With that, thank you.

SENATOR BOURNE: Th ank you . Questions for Senator Stuhr?
S enator C hambers .

SENATOR CHAMBERS: Senator Stuhr,

SENATOR STUHR: Yes .

SENATOR CHAMBERS: . ..it's not a question but a comment. I
do have some i nterest in what the bill is saying but I' ll
save my questions to others who will follow you.

SENATOR STUHR: All right. Thank you.

SENATOR CHAMBERS: Ok ay .

SENATOR BOURNE: Tha nk you. Fir st testifier in support?
Again, people are s igning in as they get ready to be the
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next testifier. Thank you. You' re welcome to begin.

EDDY BUR MOOD: Thank y ou . Eddy B u r mood , E- d -d -y
B -u-r-m-o-o-d. I'm a police officer with the c ity o f
Hastings. I'm also a canine handler. I'm here representing
the Nebraska Police Canine Association in support of this
bill. T hank you, Chairman Bourne and me mbers of th e
Judiciary Committee for taking the time to hear us. I'd
a lso like to thank Senator Stuhr and he r st aff for he r
efforts for in troducing this b ill. To cut back on the
redundancy of what you' re going to hear this afternoon, I'm
only going to sp eak on some comments that I believe that
this bill also will affect in addition to the o bvious of
amending the definition of a police service dog. I believe
that doing this will grant protection to those canines that
are certified to the Police Standards Advisory Committee,
their requirements that they set up for it. It also i s a
step forward in requiring all law enforcement canines and
their handlers to be certified. I foresee this as a way to
prevent bad incidents and bad case law concerning canine
units in the state of Nebraska. And tha t co ncludes my
comments and testimony. I will entertain any questions.

SENATOR BOURNE: Tha n k y ou .

E DDY BURMOOD: T h an k y o u .

SENATOR BOURNE: Ques tions for Officer Burmood? Senator
Chambers.

SENATOR CHAMBERS: What is it that may lead t o a greater
usage of t hese dogs in law enforcement? What is the trend
developing that would lead to more of these dogs being used?

E DDY BURMOOD: The drugs on the streets, the use of meth
that's prevalent in Nebraska.

SENATOR CHAMBERS: So what does that mean? You...the dogs
w il l be us e d a g a i n s t p e o p l e ?

EDDY BURMOOD: No, the dogs are used in various applications
and some of them are used for patrol work, apprehension of
criminals, tracking of children or Alzheimer's patients.

SENATOR CHAMBERS: Wel l, let me ask you this. Do you have
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dogs that are doing that now?

EDDY BURMOOD: Yes, sir.

SENATOR CHAMBERS: What do you need this change in the law
for t h en ?

EDDY BURMOOD: Cur rently, only the State Patrol dogs a re
protected by law. We' re trying to...

SENATOR CHAMBERS: What do you mean by protected?

EDDY BURMOOD: If ou r animal is at home in the kennel and
somebody comes up and harasses that animal and it causes him
to spin around in that kennel or in the back of the p atrol
car, they c an de velop what's called torsion which causes
their stomachs to flip and will kill that animal within
30 minutes. We have no rec ourse to charge anybody with
harassment of that animal unless it's a State Patrol dog.

S ENATOR CHAMBERS: Well, the state can c o ntrol what th e
State Patrol does. We don't know what every little police
force in the state is going to do with these dogs.

EDDY BURMOOD: And that's why t h e definition, Senator
Chambers, is to certify police dogs under the Police
Standards Advisory Committee.

SENATOR CHAMBERS: Wel:, on television in Omaha there was a
dog at a cer tain location and I think he was under the
control of a Douglas County Sheriff. If I have any of these
facts incorrect I can get them straight but I want to make a
point . I t show e d h i m j er ki n g o n t he d og and s l app i ng h i m
and then when he was asked about it, he said, well, these
dogs they got to be trained. And if they do something we
don't think they should we got to correct them right on the
spot. Well, now if he's got a dog that's so untrained that
he has to do th at he shouldn't be having that dog around
people. And if he is so incompetent that he doesn't realize
the dog is not trained enough to be put i n t he si tuation
that dog was put in, that should not be. So in order that
you will understand my general attitude toward this b ill
because I'm not going to grill everybody who comes here, I
don't trust law enforcement to have these dogs . And the
experience of my people in this country with dogs is not
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good. A nd I don 't m ean w here we were b reaking into
buildings but trying to vote, trying to eat in a restaurant,
walking down the street, and even on the highway. I came up
on a situation and it involved the State Patrol. They had
several young black guys just wandering around on t he
highway. The ir car was stopped. No trooper was near them
so I stopped and I asked one of them, I said, what's going
on? He sa id, well, they pulled us over. I said for what?
Well, they just told us, get out of the car so I went back
to one o f t h e troopers and I said, what are they s opped
for? And I forget what he said but he mentioned something
about training because then a dog truck came up, the dog
came out. Well, after it was all over, they weren't charged
with anything. The dog had sl obbered all over t heir
c lo t h i ng , ov er t he i r l ugg a g e a nd w hen I d i d g et i nv o l v e d
then the superintendent had said that if they would send a
bill they' ll pay for it. But that w a s a part of the
training. I don't want dogs trained on black people. So
this is n ot so mething that I favor. I do n't trust law
enforcement in general. That doesn't mean every individual
but, in g eneral, when they want more power and something
that they can use against people, they got to do a bet ter
selling job on me than to just say that somebody might make
a dog run in circles in a kennel. They ought to have better
security around the kennel and maybe they ought to ha ndle
these dogs differently when they put them in these trucks
and cars. But I'm not blaming you for coming here. I 'm
using you as a sounding board so I don't have to say this to
all of them.

EDDY BURMOOD: I'd like to respond, though, if I may.

SENATOR CHAMBERS: Su r e .

EDDY BURMOOD: I don't know if you saw my canine here.

SENATOR CHAMBERS: U m -hum.

EDDY B U RMOOD:
p eople . . .

SENATOR CHAMBERS:
a bout t h i s bi g and
my.. .

.in the room. Ok ay. And he reacted to

Good thing Nicole wasn't here. Nicole is
is a little poodle (laughter). I let
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EDDY B URMOOD: . . . ( l a u gh ) I do n ' t kn o w i f y ou s a w how he
reacted around people but he is trained to perceive threats
and act accordingly. To him, things are cut and dry. It ' s
eithe th is way or this way. As far as being trained to
d i f f e r e n t i a t e p e o p l e 's r ac e , d o g s a r e c o l or - b l i nd s o y ou t o
him, you just have a better tan than the rest of us, sir.

SENATOR CHAMBERS: But y ou can give them a command, can' t
you?

EDDY BURMOOD: Yes, I can.

SENATOR CHAMBERS: An d you can differentiate race, can' t
you?

EDDY BURMOOD: Yes, I can.

SENATOR CHAMBERS: So if you sic him on...Senator Foley and
I are both sitting here. If you sic him on Senator Foley,
wil l he g et Fo l ey ?

EDDY BURMOOD: Yes, sir.

SENATOR CHAMBERS: If you sic him on me, will he get me?

EDDY BURMOOD: Yes, sir.

SENATOR CHAMBERS: If he 's left to himself and we' re both
just sitting here, is he going to bother either one of us?

EDDY BURMOOD: No , sir.

SENATOR CHAMBERS: Then I wonder why invariably when we see
this pictures and there was one I'm glad that they showed in
the paper. They' re going after black kids and black people.

EDDY BURMOOD: I do n't know. I can only speak for my dog,
s 1r .

SENATOR CHAMBERS: I know and that's why I don 't wan t to
give carte blanche in a law like this to every cop in every
pol'ce station, I mean, police force in the state. And that
i s wha t i t wo u l d do , wo ul d n ' t i t ?

EDDY BURMOOD: This bill, no.
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SENATOR CHAMBERS: What does it do?

EDDY BURMOOD: This bill only protects our dogs from the bad
element out there harassing them when they' re not able to...

SENATOR CHAMBERS: But what I'm saying, it applies to every
dog owned by any police force and they can say, well, this
says xn here that they have to meet certain...

EDDY BURMOOD: No , s ir, it applies to those that would be
c ertified and their handlers have to be c e rtified by th e
Police Standards Advisory Committee.

SENATOR CHAMBERS: Now who certified you?

EDDY BURMOOD: I was cert ified through the vendor that
provided the dog and I was also certified with the United
States Police Canine Association.

SENATOR CHAMBERS: So the association sent somebody here to
c heck you o u t ?

EDDY BURMOOD: I am the president of t he Ne braska Police
Canine Association.

SENATOR CHAMBERS: So you checked yourself out.

EDDY BURMOOD: No , I am not the one that certified my dog.
I do not r epresent the U nited States Pol ice Canine
Associ a t i on .

SENATOR CHAMBERS: So th en why do you bring up the United
States whatever it is?

EDDY BUR MOOD: That was p ar t . . .o ne
certifications...one of his certifications.
nationally recognized certification.

SENATOR CHAMBERS: But he...and he's the one w ho
you.

EDDY BURMOOD: N o, h e . . .

SENATOR CHAMBERS: Who certified you?

o f h i s
I t ' s a

certified
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EDDY BURMOOD: I was cer tified through Detector Dogs
International.

SENATOR CHAMBERS: And they are the ones who sold yo u the
dog.

EDDY BURMOOD: And they' re the ones that initially provided
the dogs to t he St ate P atrol, U .S. Customs, and other
v ar i ous a genc i e s .

SENATOR CHAMBERS: And they certified you?

EDDY BURMOOD: Yes, sir.

SENATOR CHAMBERS: It 's in t heir interest to certify the
buyer, isn't it?

EDDY BURMOOD: I see your point. Howe ver, c ertification,
under thrs bill, sir, will make it standard for the state.

SENATOR CHAMBERS: And who will do the certifying under this
b i l l ?

EDDY BURMOOD: Whoever th e Police S tandards Advisory
Committee elects for a standard.

SENATOR CHAMBERS: So if I'm a lawyer and I'm the s m artest
lawyer in the world and I'm dealing with a judge who's got a
third grade education, I'm really no smarter than the judge,
am I? B ecause he's only going to understand what his third
g rade ed uc a t i o n w i l l l e t h i m un d e r s t a n d . I sn ' t t ha t t r ue ?

EDDY BURMOOD: No, sir, not unless you educate that man.

SENATOR CHAMBERS: I don't think I made the question clear
so I' ll let that go. Who certified your dog?

EDDY BURMOOD: Okay. He's been certified by the vendor and
through a national organization called the Un ited S tates
Police Canine Association.

SENATOR CHAMBERS: So who did the Canine Association send
here to certify your dog?
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EDDY BURMOOD: The United States Canine Association or the
Nebraska Canine Association?

SENATOR CHAMBERS: Wha t I'm asking you, who certified your
dog?

EDDY BURMOOD: The vendor and a nationally recognized canine
association is the U.S. PCA.

SENATOR CHAMBERS: Well, did that association send somebody
here or you dealt with somebody who claimed to be certified
by that association?

EDDY BURMOOD: No, sir. They have no interest in Neb aska
law.

SENATOR CHAMBERS: Did you have contact with somebody who
certified your dog?

EDDY BURMOOD: N o .

SENATOR CHAMBERS: And you know the se ller i s going to
c ert i f y t h e do g . I s t he se l l e r i n t h i s be c a use h e b e l i e v e s
in law enforcement or he's trying to make money? Is he a
business or a nonprofit?

EDDY B URMOOD:
bus>ness .

S ENATOR CHAMBERS: W h y ?

EDDY BURMOOD: He's done it for years and I think h e' s

He's a bu siness that is no longer doing

retired from it.

SENATOR CHAMBERS: S o n ow w ho ' s . .

EDDY BURMOOD: So now t his law will require canines that
wa..t to be protected under the law t o be cert ified b y a
standard that t he Nebraska committee that was appointed by
statu e, to set the standard for Nebraska canines.

SENATOR CHAMBERS: The Standards Advisory Council.

EDDY BURMOOD: Y es, sir.
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SENATOR CHAMBERS: But because that is not in pla ce, I 'm
t r y i n g t o ge t a f i x on how c e r t i f i ca t i on oc c u r s . You r d og
was certified.

EDDY BURMOOD: Ye s .

SENATOR CHAMBERS: Tell me what was involved in arriving at
the cert.ification of your dog. Were you visited by somebody
who looked at the dog and ran the dog through its paces?

EDDY BURMOOD: No , he went under training in Germany
i n i t i a l l y and t. he n c ame t o t he U ni t ed St a t e s wh er e h e was
t r a i ne d i n hi s p o l i ce w o r k. And t he n I wa s j o i ne d u p w i t h
that dog for an additional five w eeks t o wo r k with his
abi l i t i es , l e ar n h o w t o r ead t h e d o g, h o w t o m a in t a i n h i s . . .

SENATOR CHAMBERS: And was the vendor the one giving this
training to you and the dog?

EDDY BURMOOD: Yes, initially. We have ongoing training.
Myself, I have nine hours every two weeks...

SENATOR CHAMBERS: I'm not even questioning that.

EDDY BURMOOD: O k ay .

SENATOR CHAMBERS: Other than the vendor, you'd had to have
some director contact with the vendor. Is that right?

EDDY BURMOOD: I n i t i a l l y , y es .

SENATOR CHAMBERS: And during this training that you and the
dog tock together, the vendor had somebody there doing the
trai.ning. Is that right?

EDDY BURMOOD: That's correct.

SENATOR CHAMBERS: After the tra ining, is that when the
cert i f icat ion was bestowed?

EDDY BURMOOD: Ye s .

SENATOR C HAMBERS: So e v e r y t h i n g as f a r a s yo ur
c er t i f i cat i on and t ha t o f t he d og w as un d e r t h e co nt r ol of
the vendor, the seller?
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EDDY BURMOOD: For that one certification, yes.

SENATOR CHAMBERS: And there was a financial interest that
the vendor had in certifying you and the dog, wasn't there?

EDDY BURMOOD: Yes, sir. But this LB will get a way fr om
t ha t .

SENATOR CHAMBERS: And what training based on what the law
says...because I don't see it, will somebody have who' s
going to d o the certifying other than saying, certified by
some council? So where in here do we see the qualifications
required for the p erson who will c ertify other tha n
that,...is somebody...these standards are recognized by the
Police Standards Advisory Council?

E DDY BURMOOD: Those certifications haven't been drawn u p,
s ir . Th i s i s t he beg i n n i n g o f w h a t t h e s e t h i n g s w i l l h e l p
down th e r oa d . . .

SENATOR CHAMBERS: So we t ak e .

EDDY BURMOOD: ...what I' ve brought up, there's going to be
other people talking about other issues as far as protecting
t he dog .

SENATOR CHAMBERS: But we take on faith that the right thing
is going to be done when the things that I'm concerned about
are really not spelled out in the bill, are they?

EDDY BURMOOD: Well, you' ve taken a lot of things on faith
by having the Police Standards Advisory Committee certify
officers or set. the standards for certification of officers.

SENATOR CHAMBERS: Well, you know, you take what you can get
when xt c omes t o tw o-legged people but when it comes to
four-legged it's a different situation.

EDDY BURMOOD: Ye a h .

SENATOR CHAMBERS: I'm not aware of cops...they' ve done some
b ad t h i n g s b u t b i t i ng peo p l e a n d do i n g t ho s e k i n d o f t h i ng s ,
but that's all I will ask you and all the time I ' ll take
with yo u . Th ank you .
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EDDY BURMOOD: Okay.

SENATOR BOURNE: Thank you. Fu rther questions for Officer
Burmood? Senator Aguilar.

SENATOR AGUILAR: Yeah. Senator Chambers was asking a line
of questioning comparing something to your dog to the State
Patrol dogs. Do you not...your dog received the same t ype
of training essentially as the State Patrol dogs?

EDDY BURMOOD: Simil ar, similar. And I trained with the
State Patrol trainers. I have trained with o ther c anines
across the state. I' ve trained with other canines in other
states. As far as certifications, it's a matter of e ither
going up a n A- frame compared to going up a ladder. And
that's t he differences and different types of
certifications. They ju st use different tools to assess
that dog's abilities.

S ENATOR AGUILAR: And did I understand that you an swer a
question that you h ave other types of certification aside
from the vendor certification? Is that not true?

EDDY BURMOOD: Yes, I do.

SENATOR AGUILAR: Okay. T hank you.

SENATOR BOURNE: Thank you. Fur ther questions? Senator
F riend .

SENATOR FRIEND: Jus t one quick one, Officer. Thanks. On
page 3 o f t he b i l l o n . . . do y o u h a v e i t i n f r on t o f you ? Oh ,
well , l e t me . . .

EDDY BURMOOD: Not the bill.

SENATOR FRIEND: ...I' ll read it real fas t. Line 17,
number 7, says police animal means a ) a horse o wned,
controlled by law enforcement agency for the pu rpose of
assisting law enforcement officer xn the performance of his
or her official enforcement duties or a dog. And th e n it
says certified and then it goes into by the Police Standards
Advisory Council. This isn ' t in statute now so I'm not
t r y i n g t o f o l l ow u p o n a n y b ody e l se ' s l i ne o f que st i o ni ng
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but I w as curious. Th e dogs don't have to technically be
certified right now.

EDDY BURMOOD: That's correct.

SENATOR FRIEND: Okay. M aybe I'm..

EDDY BURMOOD: We ' re trying to improve the standards. I
think we' re trying to benefit the public by having dogs out
there that are certified.

SENATOR FRIEND: Okay. W ith that in mind, when this occurs
will somebody come out to all of these communities from the
Police Standards Advisory Council and say, certified, boom,
rubberstamp it, certify...or whatever. Or how...do we even
know what the pro cedure wo uld be, I guess, at this point
that's not relevant or...?

EDDY BURMOOD: I can't say what the procedure will be but I
am anticipating that annually these dogs will have to be
tested as well as the handler to make sure that they meet
the requirements that will be acceptable by this committee
and by t h e co u r t s .

SENATOR FRIEND: Oh, you think certification isn't j ust a
one-tame deal. It 's yo u possibly once a year somebody' s
going to have to analyze each particular animal, hopefully,
i f t h e y h ave . . .

EDDY BURMOOD: Yes .

S ENATOR FRI EN D: ...the resources and co ntinue that
certification if it was there before.

EDDY BURMOOD: And wi t h over 5 0 dogs i n the state of
Nebraska alone not counting State Patrol. They' re going to
have to go somewhere for this certification and they can' t
all go to the two people that the State Patrol has. So the
Standards Committee will have to determine w hat st andard
they want Nebraska dogs to be certified to, and we will have
to go and seek someone that is certified to certify a dog.

SENATOR FRIEND: Ok a y . T hank s .

SENATOR BOURNE: Thank you. I have gust one quick question.
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I ' m sorry. We h ad an incident; I believe it was in Omaha
where a drunken individual downtown had punched a horse so I
mean, I pe rsonally believe there should be protections of
police animals: dogs, horses, or whatever. You had cited a
particular situation, the torsion of an intestine. I don' t
think the drafting would encompass that particular thing and
here' s... A person commits the offense of o b structing a
peace officer when, by us ing force, violence, physical
interference, he or she intentionally obstructs, impairs, or
hinders a police animal assisting a police officer or peace
officer acting pursuant to the officer's official authority.
I f t ha t dog i s s i t t i ng i n a ca r or in a k enn e l and som ebody
teases it, I don't think that that falls under your statute.

There' s f o urEDDY BURMOOD: Not that particular statute.
stat. utes that involve police canines.

SENATOR BOURNE: Ok ay .

EDDY BURMOOD: Only two of them have the definition where it
said, a dog owned and controlled by the State Patrol. Those
two statutes are being amended to have this definition. But
u nder police animal and one of the st atutes is th e
def i n i t i on o f a po l i ce a n i m a l . Und e r ha r a s sment t hat t h en
becomes applicable to h arassing them in the patrol car.
It's a different statute, not one of these that's attached
t o t h e b i l l .

SENATOR BOURNE: And that statute applies to the enforcement
agencies ot he r t h an . . . ?

EDDY BURMOOD: Because it uses the wording police animal.

SENATOR BOURNE: Okay. S enator Chambers.

SENATOR CHAMBERS: You ' re saying in response to Senator
Friend's questions what you think these standards may entail
are no t b i nd i n g o n t hi s cou n c i l a t a l l , a r e t hey ?

EDDY BURMOOD: No , sir.

SENATOR CHAMBERS: The council doesn't have to require a ny
recert.ification or a ny retesting or can say that every dog
currently owned and being used in this capacity is going to
be cert'fied. They could say that, couldn't they?
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EDDY BURMOOD: That's correct.

SENATOR CHAMBERS: And they could set a very low standard or
no standard based on the way the statute is drafted. Isn' t
t ha t t r u e?

E DDY BURMOOD: That's correct but that's not in our bes t
interests, sir.

SENATOR CHAMBERS: I don 't challenge what you say is your
intention or the way you'd like to see it. I'm tal king
about a law we' re being asked to pass that covers the whole
state and they can do any and e verything that this l aw
allows. Ther e i s nothing that sets even a direction that
this kind of certification ought to go. It doesn't say that
the standard is designed to ensure that these dogs are
properly trained, the officer is properly trained, that the
publi c i nt e r e s t i s go i n g t o be se r v e d . Non e o f t ha t i s i n
s ta t u t e .

EDDY BURMOOD: But it does..

SENATOR CHAMBERS: Ne're being asked to let this council,
whoever these people are, control and do e verything they
want to and then bring these dogs under the existing laws
that cover State Patrol dogs. Now if I want to I can look
at every dog that the State Patrol has because there are not
that many. There's no way I could go to every little police
department in th e state of Nebraska even if they say that
their dog received similar training and know how that dog is
being handled once the training is over and the dog is back
home in t his l ittle town. Or ma ybe you have a cop who
doesn't like teenagers or who doesn't like people who speak
a different language and will use the dog to menace those
people .

EDDY BURMOOD: That's not the dog's fault, though.

SENATOR CHAMBERS: So that's why I don't want to give carte
blanche in o ne of these statutes to make it possible for
there to be an incentive for this stuff to be done b ecause
if you do this t hat's being asked, you pointed out in
response to Senator Bourne's question that there are other
statutes that relate to harassing a police animal. Now, do
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those statutes currently apply to dogs and horses other than
those belonging to the State Patrol?

EDDY BURMOOD: N o.

SENATOR CHAMBERS: Bu t now i f we do t h i s i t wi l l app l y ,
accept this definition, to every dog or horse owned and used
in law enforcement by any police force in the s tate. Is
t hat t r ue ?

EDDY BURMOOD: Once they meet the standards that will be set
up.

SENATOR CHAMBERS: But we don't know what the standards are.
If you' re in a sm all community and you wanted to use a
horse, you could go get a horse off somebody's farm.

EDDY BURMOOD: And right now...

SENATOR CHAMBERS: Th at w as u sed . . .

EDDY BURMOOD: . ..sir, there's no standard.

SENATOR CHAMBERS: But that animal...a person is not g o ing
to be charged with anything for harassing that animal. For
example, you' ve got a horse that maybe they u sed t o cut
c at t l e and d o o t h e r t h i n g s a n d t h e n y o u ' r e g o i n g t o pu t h i m
out here in law enforcement. And he's going to come up on a
person in a way that the person feels threatened and t he
person makes a gesture at the horse. If it's interpreted as
harassment with this statute, that person could be punished.
Isn't that true?

EDDY BURMOOD: I can.

SENATOR CHAMBERS: The person can't be punished for that
n ow, ca n h e o r sh e?

EDDY BURMOOD: Technically, no.

SENATOR CHAMBERS: Okay. T h at's all I' ll ask.

SENATOR BOURNE: Thank you. Further questions? Thank you,
O ff i c e r .
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EDDY BURMOOD: T h a n k y ou .

SENATOR BOURNE:
s ign ing i n ?

Next testifier in support? And we are

J ENNIFER STEHLIK- LADMAN: Ye s .

S ENATOR BOURNE: T h a n k y o u ve r y m u c h .

JENNIFER STEH L I K- L ADMAN: My n ame i s Jen ni f e r
Stehlik-Ladman, S-t-e-h-1-i-k L-a-d-m-a-n. I' m the Seward
chief deputy county attorney and as Senator Stuhr alluded
to, last year we came to her after our canine was injured,
trying to apprehend a suspect that had been attempting to
steal anhydrous from one of our village's co-ops. He fled
from law enforcement and then attacked our canine that w as
t r y i n g t o t r ac k h i m d own and sh e s u s t a i n e d s ome i n j u r y . And
it was at that time that her handler reali zed that the dog
that he had been using that is a certified animal through
the State Patrol...it's not a State Patrol animal but our
canine has been certified and is r ecertified through the
State patrol on an annual basis and does the same exact job
as the State Patrol dogs d o, is tra ined t he sa me wa y,
obtains continued training on a wee kly basis; was not
offered the same protection as the State Patrol's animals.
And that's why w e ap proached Senator Stuhr with this
legislation. These animals when they' re put in the capacity
as law enforcement officers, they are presented as l aw
enforcement officers even though they are animals; they' re
not people. They' re placed in harm's way. They' re asked to
protect us. They protect the officer who is their handler
and they protect the other officers in the department. And
they protect all of us and I think they should be given the
same protection as the State Patrol's animals because when
somebody acts against these animals whether it be owned by
the State Patrol, whether it be owned by a municipal police
department or a county agency, it's an action against law
enforcement. And I thin k it should be treated as such
equally regardless of who owns that animal. I think a
by-product of t his proposed legislation is that it's going
to create a standard for these animals where we don't have
one now. State Patrol has their standard and then it's up
to the individual agency how or if the animal is trained and
certified. Under the proposed legislation then the animals
would, in f act, have to undergo some sort of standardized
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certification process.

SENATOR BOURNE: Th a n k you . Questions? Senator Chambers.

SENATOR CHAMBERS: This incident that was mentioned which
b rought t h i s b i l l t o u s ha s ne v e r b e e n e x p l a i n e d i n d e t a i l .
What happened?

JENNIFER STEHLIK-LADMAN: Wh at had happened, an individual
was...the co-op in Pleasant Dale, Nebraska, a little village
off the interstate, realized somebody was stea ling
anhydrous. We had off icers sit stakeout that that co-op
they found...the guy came back to steal some anhydrous. He
took off from those officers that had staked out the co-op.
The canine unit was brought in to track this individual. He
ran down through a ravine and into a thickly wooded area,
and the officers lost him. The canine tracked him. He came
up out o f t h e gr ass and a ttacked our canine and he was
eventually taken into custody.

S ENATOR CHAMBERS: You mean saw the dog there and just r an
a nd a t t a c ked t h e d o g ?

JENNIFER STEHLIK-LADMAN: The d og went to him and then as
she got to him she stopped. She tracked him down. He was
hiding; he wa s stationery, he was hiding. And she got to
him, stopped, and then he came up and he swung at he r a nd
hat her. And so the n th ere was a scuffle between our
canine, her handler, and the s uspect and t hen h e was
u l t i m a t e l y t ak e n i n t o cus t od y . But . . .

SENATOR CHAMBERS: You didn't witness this, of course.

J ENNIFER STEHLI K - L ADMAN: No .

SENATOR CHAMBERS: The only thing you went by was the polrce
r epor t .

JENNIFER STEHLIK-LADMAN: T h at's correct.

SENATOR CHAMBERS: And j ust like police say that a person
attacked the cop and that's why the cop beat his brains out
a nd t he y acc ept wh at t he cop sai d . I ' m no t wi l l i ng t o
accept. What kind of dog was this, a miniature poodle or a
standard poodle? Standard poodles are big.
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JENNIFER STEHLIK-LADMAN: They are big, sir.

SENATOR CHAMBERS: Was this...so what kind of dog was this?

JENNIFER STEHLIK-LADMAN: She is a German shepherd.

SENATOR CHAMBERS: So a person is going to see a German
shepherd and just attack the German shepherd.

JENN FER STEHLIK-LADMAN: Somebody who's under the influence
of a controlled substance certainly might not use the best
judgment and become aggressive and attack an animal. That' s
b een known t o h a p p en .

SENATOR CHAMBERS: What injuries were inflicted on this
person?

JENNIFER STEHLIK-LADMAN: On the person?

SENATOR CHAMBERS: Yes .

JENNIFER STEHLIK-LADMAN: He was bitten by the dog.

SENATOR CHAMBERS: How many times?

JENNIFER STEHLIK-LADMAN: I don't remember. I know he was
bitten once. It wasn't more than one or two times.

SENATOR CHAMBERS: Well, are they trained to take hold and
not let go or are they trained to bite? If you don't know,
I ' l l wa i t t i l l some b od y e l se c o m e s .

JENNIFER STFHLIK-LADMAN: I can 't speak f o r all of the
canines. Actually, I'm not going to answer that q uestion.
I do n ' t wa n t t o eve n sp e a k f o r ou r c an i n e .

SENATOR CHAMBERS: Did the person suffer any injuries as a
result of being struck by the police officers?

JENNIFER STEHLIK-LADMAN: I don't believe so.

SENATOR CHAMBERS: But you' re not sure.

JENNIFER STEHLIK-LADMAN: I don't remember, I'm sorry.
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SENATOR CHAMBERS: Okay. I won't pursue that. How long ago
dad t h z s h a p p en?

JENNIFER STEHLIK-LADMAN: Thi s hap p e ne d i n Ju ne o f 2 003 .

SENATOR CHAMBERS: And this is January of 2005.

JENNIFER STEHLIK-LADMAN: We off ered...it was LB 823 last
year so it came up last January and then it didn't make it
out o f com mi t t e e l a s t ye ar .

SENATOR CHAMBERS: You said it (laugh) . That's all I have
and I don't want you to feel badgered but I wan ted s ome
details on the incident that caused the bill. Well, let me
ask you this. Have there been any subsequent incidents in
y our c o u n t y ?

JENNIFER STEHLIK-LADMAN: O f ?

SENATOR CHAMBERS: Of a person attacking a German shepherd.

JENNIFER STEHLIK-LADMAN: Any German shepherd or our canine
u ni t ?

SENATOR CHAMBERS: The police German shepherd.

JENNIFER STEHLIK-LADMAN: I don't believe so. I know our
canine has tracked other people. I d on't know if they' ve
committed any acts of aggression...

SENATOR CHAMBERS: Was this ma n found to be und e r the
influence of meth?

JENNIFER STEHLIK-LADMAN: He was found in possessior. of meth
and I . . .

SENATOR CHAMBERS: No, under the influence?

JENNIFER ST E H L I K - L ADMAN: ...I don't know if he was under
the influence. I don't think they were tested...

SENATOR CHAMBERS: Probably not if he had sense e nough to
run and elude all the cops. So I don't think it's a fair
representatron to say that this pe rson or to leav e the
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impression, was under the influence of meth and that led him
to attack a German police dog who has him at bay.

J ENNIFER S T EHLI K - LADMAN: I ' m ce r t a i n l y n ot say i ng he wa s .
Your question was, why wo uld s omebody attack a German
s hepherd . And I ' m o f f er i n g t h a t p os s i b i l i t y .

SENATOR CHAMBERS: Oka y , well, I wasn't clear. I meant in
this case, why would this person be likely to do it?

JENNIFER STEHLIK-LADMAN: He was not...to my knowledge, he
was not tested to determine whether or not he was under the
i n f l u e nc e a t t he t i me .

SENATOR CHAMBERS: Okay. That's all I have. Thank you.

SENATOR BOURNE: Thank you. Further questions? Seei ng
n one, t h a n k y o u .

J ENNIFER STEHLIK- LADMAN: Tha n k y ou .

SENATOR BOURNE: Appreciate your testimony. Next testifier
in support? Welcome to the committee.

MATTHEW LIPPOLD: Thank you. My name is Matthew C. Lippold,
L - i - p - p - o - 1 - d . I'm a sergeant of the Omaha Police canine
squad. And I 'm here to testify in support of the bill.
Since 1997, our dogs have certified to th e ex act same
standard as the Nebraska State Pa trol. I have been
certified as a state evaluator for police service dogs and
am currently going through the judge program for police
service dogs. This is all done under Lieutenant and n ow
Captain M chael Kirby. We' ve held that standard since 1997
and I have certified dogs for other agencies to th e exact
same standard that the Nebraska State Patrol has. I know
that because I went through a ten-week course where I became
a state evaluator and I got to see numerous dogs t hat t h e
Nebraska State Patrol produced and I ' ve taken written
examinations as well a s verbal e x aminations a s well as
having to pr oduce dogs that were examined by the Nebraska
S tate Patrol. The additional protection that the dogs a re
o f f e r e d wo u l d b e a be ne f i t t o t h e c i t i zen s o f O m aha , w o u l d
be a benefit to our dogs and would be a benefit to us as
handlers. And I' ll be happy to answer any questions.
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S ENATOR BOURNE: T h a n k y o u . Questions? Senator Friend.

SENATOR FRIEND: Yeah, hi Sergeant Lippold. I just wanted
to...is there a way or is there any...there's probably no
way to be certain, but let's use a hypothetical. If we' re
out in Sheridan County and let's say this bill passed and
we' re out in Sheridan County. And we want to try to figure
out the certified dogs in Omaha, the certi'ied dogs with the
State Patrol. Obv i ously, we would b e lo oking for a
consistent standard here so that dog in Sheridan County is
going to receive that same type of certification. How can a
committee like this be certain that that certification is
going to be consistent with what that...that what we already
have out there, the proper certification, I guess?

MATTHEW LIPPOLD: Correct. W hat the Nebraska State Patrol
offers is three different certification standards from the
easier standard to the more difficult standard. All of our
dogs have always been certified to th e most difficult
standard but it's cut and dried. Your dog will either make
one of the three standards and it's all on paper. You look
down, you get...anyone can see the standards. You get time
to train your dog and when you ' re r ea dy for the
presentation, you do that. All of our dogs are certified by
someone other than myself because I don't want any hint of
improper certification. But it' s always certified by
someone who is a state recognized evaluator...

SENATOR FRIEND: Oh, sorry. And that would be...but I guess
the assurance of wha t you' re telling me is t he Police
Standards Advisory Council...are you s aying...there is
nothing in th i s bi l l that says that will be the standard
what yo u j u st t o l d m e i t wou l d b e .

MATTHEW LIPPOLD: I can tell you.

SENATOR FRIEND: I guess that's where I'm n ot try ing to
f o l l o w an ybo d y . . . a g a i n , i n any bod y e l se ' s l i ne of
q uest i o n i n g . Bu t t h at ' s wha t , I gu es s , I wou l d wa n t t o kn ow
t hat t h at wo u l d b e t he s t an d a r d I supp o s e .

MATTHEW LIPPOLD: If you want to certify them to th e le vel
of the Nebraska State Patrol, that is already the standards,
one of those three. It's from the most difficult which is a
German...DPO is the easiest,...
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SENATOR FRIEND: All right, all right. I see. Thanks.

MATTHEW LIPPOLD: And there's three standards in place.
M any dogs cannot reach the most difficult standard in th e
first year; some can. But if you want to get certified at
the Nebraska State Patrol level, you' ll go to one of th ose
t hree s t a n d a r d s .

SENATOR FRIEND: O ka y . Than ks .

SENATOR BOURNE: Further questions? Senator Aguilar.

SENATOR AGUILAR: Yeah . I 'm going to see if I understand
this correctly because I' ve attended some seminars and
things where they give d emonstrations on police dogs and
some of the work they do. But is it not true that when the
dog is on a search mission to find someone that when they do
locate that person they are trained to more or less...to sit
and hold t.hat person at bay unless that person either tries
to flee, harm the handler, or harm the dog himself?

MATTHEW LIPPOLD: That's correct under every single one of
the three standards set by the Nebraska State Patrol.

SENATOR AGUILAR: Tha n k y ou .

SENATOR BOURNE: Than k you. Fur ther questions? Senator
Chambers.

SENATOR CHAMBERS: Sergeant, with all due re spect, isn' t
every member of the Omaha Police Department trained to use
lethal force only when his or her life is in danger or that
o f ano t he r p e r s o n?

MATTHEW LIPPOLD: T h at's correct, sir.

SENATOR CHAMBERS: So rega rdless of what is stated as a
standard or the training they put these people through, that
is no assurance that that standard is going to be observed
by the human member of the team, is there?

MATTHEW LIPPOLD: No , sir.

SENATOR C HAMBERS: So even if the dog is sitting there
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holding Senator Aguilar at bay, that is not to say that the
human will not come up and set the dog on him.

MATTHEW LIPPOLD: That's correct, sir.

SENATOR CHAMBERS: Okay . That 's the point I'm trying to
make, not saying you all don't know how to train dogs or
that if p roperly trained the dog is not going to do as it
was trained. I'm saying that we still have a human factor
in this, and I'm not as trusting as my colleagues are. But
now I am following up on Senator Friend's question. Nothing
in this bill says that the State Patrol standard will be
that which is going to be adopted by this advisory council,
i s t he r e ?

MATTHEW LIPPOLD: No, sir.

SENATOR CHAMBERS: What the council could say is th a t if
it's a S tate Patrol dog or a dog working in a large
metropolitan area and they might set population or something
like that. This is a standard that must be reached. But if
it's in a sm all o r ru ral community, then a different
standard could be reached. The council could do that if it
chose, couldn't it, under this bill?

MATTHEW LIPPOLD: It can do what it wishes.

SENATOR CHAMBERS: That's all I will ask you because I don' t
want t o p u t you i n t o t hu bi l l d r af t i ng bus i n e s s. Th a n k y o u.

MATTHEW LIPPOLD: Thank you, sir.

SENATOR BOURNE: Tha nk y ou .
none, t han k y ou f o r y ou r
s uppor t ?

DALEN WOOD: My name is Dalen Wo od, W-o-o-d. Good
afternoon, ladies and gentlemen. It's truly humbling to be
here in your presence. My name is Dalen Wood. I'm a deputy
sheriff at t.he Howard County Sheriff's office, St. Paul,
Nebraska. I also proudly serve as the second chair vice
president in the Nebraska Police Canine Association and I am
a police service dog handler myself. Here today with other
police dog s e rvice handlers and to speak with your about
LB 110 ( s i c ) . My f i r s t b i l l , I sh ou l d exp l a i n t o you , why

Further questions? Seeing
testimony. Next testifier in
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L B 110 ( s i c ) i s c r u c i a l t o l aw en f o r c e ment . Educ a t e d p o l i ce
service dog handlers are a very unique group of people that
deal with ever changing business that is law en forcement.
They also equip themselves with a time and changed knowledge
of man's best friend which is the dog. A police service dog
does not ask for anything except the care and compassion of
a handler. They work tirelessly upon a single command. The
police service dog giv es all of themself to the law
enforcement community that t hey serve. LB 11 0...LB 100,
excuse me, would give our canine companions equal protection
which they' ve earned and they deserve. T h e police service
dog is a very well educated, man-trained tool to assist the
law enforcement society in a number of complex tasks from
searching for narcotics to protecting this building from
terrorists in a time when violent crime and narcotics abuse
are an e ver g rowing incline. LB 1 0 0 pr otects canine
partners from being subjected to the same violence that many
officers are subjected to every year. W hen an of ficer is
attacked in the line of duty in a seemingly unspeakable act
but when a dog is subject to a brut.al, sometimes fatal
attack by th e hand o f a human being it becomes an attack
w hich i s un ment i o n a b l e a n d a p p a l l i n g . LB 10 0 w o u l d c o n ti n u e
the respectful relationship between law enforcement and the
c ommunities in which they serve by as sisting in th e
protection sf our canine allies. You as senators have t he
opportunity to h elp u s pr otect our c anine friends and
partners. A vote in favor of LB 100 would show the citizens
of Nebraska that you stand behind your jurisdictions of law
enforcement communities and are willing to help them protect
their personnel including their canine. I ' ll answer any
questions that I can.

S ENATOR BOURNE: Thank yo u, Of ficer Wood . Are ther e
questions? Senator Chambers.

SENATOR CHAMBERS: I just have one. You are not able to sit
here and tell u s that all of the dogs being used by law
enforcement agencies in this state have the training and the
competency that you just expressed as being the model. You
can't tell us that that's the case in reality, can you?

DALEN WOOD: No, we wish they would.

SENATOR CHAMBERS: Ok ay .
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SENATOR BOURNE: Thank you. Further questions? Thank you
for your testimony, appreciate it.

D ALEN WOOD: T h an k y o u.

SENATOR BOURNE: Other testimony in support?

JEFF TREU: Hello there . My na me is Deputy Jeff Treu,
T-r-e-u and I'm a deputy with the Antelope County Sheriff's
Department. I don 't want to repeat a lot of things that
have been said. Senator Chambers had a couple of questions
I wanted to t ouch on. My dog is just tracking and drug
certified. He doesn't know how to bite somebody. You could
take him home with you and he wouldn't bother you. When he
tracks somebody which we just tracked a seven-year-old kid
that got lost here a couple of months ago, we tracked this
kid almost. two miles and when he got there, the dog laid
down. That kid could have pounced on the dog and w ouldn' t
have been b itten. I wo n't argue that a person that maybe
isn't up to the standards that we want as far as a law
enforcement officer couldn't send a dog in. I could walk
across the street here when I leave today and be hit by
somebody. It could be you that hits me. I guess, you know,
I' ll put it b ack i n your court as far as sure, a person
could have...anybody can attack somebody. But the officers
I work wi th, you have a certain standard of level you have
to be at to be a law enforcement officer. You' re not going
to send this dog out to cause pain on somebody. I couldn' t
d o i t wi t h m y d o g a n y ways . I c oul d t e l l my d og t o b i t e y ou
or you and he isn't even going to know what I'm telling him
because he's never been trained to do that. He's trained to
search for drugs. I traveled to a state, western Nebraska
last year and s poke at 27 different schools. We put on a
p rogram for schools and that question always came up. Wha t
i f we h i t yo u r do g ? We l l , n ot h i ng h a s ha p p ened t o y ou
unless it's a State Patrol dog. I beli eve m y d og was
trained to a higher standard, not taking anything away from
the State Patrol but three of the other officers here w ith
me today, our dogs were tra ined by the individual that
trained the State Patrol trainer. So we' re all kind of on
the same page when we train a dog here. They' re all trained
to a ce rt.ain standard and whether you get your dog trained
'n South Carolina, Iowa, Kansas, Colorado, or here in
Nebraska th ere are cert ain st andards they have to meet.
They just have to meet certain standards in order to be
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police dogs. I have to go back to South Carolina here next
month because my y ear is up on my new dog. I lost my old
dog to cancer a year ago so I went and got a new dog. If he
does not pass the certification down there, if he's not able
to find dope or alert to dope when there's drugs there, he
alerts where there's no drugs, he's not certified. And I'm
done wi t h t h at d o g u nt i l we can b r i ng hi m up t o t ho se
standards. I g uess tha t's all I have. If you have some
q uest i o n s .

SENATOR BOURNE: Than k you . Questions for Deputy Treu?
S enator C hambers .

SENATOR CHAMBERS: Just one, Deputy Treu. I'm not going to
make a play on hi s name s o do n' t give me that l ook
(laughter). I will accept at face value what you say about
the high level to which your dog is trained. And I respect
people who respect animals, I really do. B ut we' re not
talking about how we feel about animals because as you said,
t he dog that you' re using now, if he doesn't perform as h e
should, your affection for him which may exist is not going
t o make you s ay , w e l l , I ' l l j u s t ove r l o o k t h a t a n d I ' m g o i n g
to take him and use him in this work even though he's not
trained to the proper level. S o y ou have to look at him
differently from the way you'd look at him if he were just
your pet. So it ' s one thing for you to tell me the high
level of training your dog has which I accept at face value,
looking at the way this bill is written we have no standard
of any kind. We don't ven have a standard for this council
t ha t i s go i ng t o d o t he cer t i f y i ng . And I ' m n ot wi l l i ng t o
trust anybody when it comes to a subject that we' re talking
about and just p ass a statute that gives carte blanche to
this advisory council to set standards for no standards. If
they don't set any standard at all, they' re not in violation
of this statute as it's written, are they?

JEFF TREU: There's still standards set every year, Senator
Chambers. I still have to pass a test every year. Everyone
whose dog was trained by the State Patrol has to have their
dog recertified every year.

SENATOR CHAMBERS: But here's the point that I 'm ma king.
This statute is designed to reach out and give a protection
to dogs that don't belong to or are controlled by the State
Patrol. Th e State Patrol, in a way, can be put out of this
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discussion for my purposes. What this bill is going to say
is that the P olice Standards Advisory Council is the one
that.'s going to determine standards and the standards will
be those that are recognized by the Pol ice S tandards
Advisory Council. There is nothing in this bill that says
the standards must reach the level maintained by the State
Patrol or by Deputy Treu o r by anybody else. They have
carte blanche to d o what they want to do. They can lower
the standard from what you have to meet now if they choose
t o .

JEFF TREU: They can't lower the standard. As the..

SENATOR CHAMBERS: Well, yes, they can under this.

JEFF TREU: ...as the officer from Omaha explained, there' s
the three standards. They have to me et on e of those
standards or they' re not a usable dog. We have to take them
out o f se r v i c e .

SENATOR CHAMBERS: They don 't have to meet it under this
s tatute until the standards are go ing t o be what this
advisory council says the standards are. That's how state
l aw work s .

JEFF TREU: I understand that. Th ey have t o adopt those
standards which there is no other standards.

SENATOR CHA MBERS: Well, actually, whatever...right.
W hatever standards this advisory council says are th e
minimum. They can go beyond that if they want to but they
don't have to. So let's say a person such as y ourself is
going to w ant to meet that high a standard. Let's say the
State Patrol and let's say the sergeant from Omaha but yo u
get to other places...

J EFF TREU: Th e r e i s n o .

SENATOR CHAMBERS: . ..or maybe they don't have the money and
gi.ving consideration to those factors because this advisory
council is going to be appointed by somebody and there will
be political considerations.

J EFF T REU : There is n o lower s ta ndards t han th e
DPO standards. There's no other lower standards they can go
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t o .

SENATOR CHAMBERS: Under this they can.

J EFF T R E U :
Captai n . . .

SENATOR CHAMBERS: Un der this they can.

JEFF TREU: . . . I ' m j u s t t e l l i ng yo u . . .

S ENATOR CHAMBERS: If they set a lower s tandard then any
police agency that has a dog that meets that lower standard
is given the protection of the state law. Tha t's what the
minimum standard will be. You can go above it but you don' t
have to and maybe this council will do the right thing but
I'm not trusting enough to pass this bill as it's written.

SENATOR BOURNE: Thank you. Fur ther questions? Senator
Agui l a r .

SENATOR AGUILAR: Yeah, Officer...Deputy, excuse me. Do you
know the makeup of t he Police Standard Advisory Council?
What does that consist of?

JEFF TREU: It's currently the same people...some of th em
were here earlier today, talking about the decertification
t ype l a w .

SENATOR AGUILAR: Is there a possibility we could get
Senator Chambers on that council (laughter)?

JEFF TREU: Sur e . I d on ' t . . . (l au gh )

SENATOR CHAMBERS: I 'd set that standard so high the only
one that could meet it would be a border collie and a poodle
( laughte r ) .

SENATOR BOURNE: Thank you, Deputy True (laugh). Appreciate
your testimony. Next testifier in support. If there is any
opposition testimony or I should say, anyone else wishing to
testify on the bill, come forward.

LARRY THOREN: (Exhibit 15) Larry Thoren, T-h-o-r-e-n. I'm
Police Chief, city o f Ha stings, testifying on behalf of

.and you simply, when you talk about cost,
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PCAN. What we' re doing is asking you to enact legislation
that makes certain crimes that could occur against an animal
operated by a ci ty o r a county. An d I reminisce with
S enator Chambers of the abuses of p olice animals in th e
six t i e s and seve nt i e s . And qu i t e f r ank l y , m a n y p o l i ce
departments shied away from police dogs until the reputation
a nd the uses of the dogs changed. And that wa s n o t th e
dogs' fault; it was the abuses by the handlers of the dogs.
And when we decided as a department to get a dog , Officer
Burmood was selected to be a canine handler. And the first
dog that he h a d w as re jected because it di dn't meet
standards. And the ve ndor did train him but it was our
option when that dog did not meet standards was t o ce ase
business with that individual or to operate with another dog
so there i s co ncern in standards within that. Right now
there is no standard in Nebraska for police dogs. The
standard that I looked at as a police chief, lacking state
standards is liability and what is my exposed liability plus
what is my credibility of the animal to be ab le to get
searches admitted into court based on that. There are
standards set by state and n ational associations. The
makeup of the Police Advisory Committee, the chiefs have two
positions on that board, one for first-class cities and one
for second-class cities and t h at's Chief M izner out of
Norfolk and Chief Headley out of Aurora. And what we like
about this is it c reates a be nchmark standard, minimum
standard in the state that doesn't exist now that dogs will
have to meet. Now many of us, the same as police officers
ha ie a minimum standard and it doesn't matter if you' re from
Sheridan County or Omaha, there is a minimum standard to be
certxfxed. What questions can I answer?

SENATOR BOURNE: Than k you . Questions for Chief Thoren?
Seeing none, thank you. Next testifier in support?

JIM PESCHONG: Mr. C hairman, members o f the Judiciary
Committee, my name is Jim Peschong, P-e-s-c-h-o-n-g. I'm an
assistant chief with the Lincoln Police Department. I 'm
here to testify in behalf of the Police Officers Association
of Nebraska. We support LB 100. The bill acknowledges all
certxfxed police canines and provides for p enalties for
i n t e r f e r i ng wi t h t hem i n d o i ng t h e i r j o b . Th ank y ou a nd i f
you have any q uestions, I'd b e willing t o answer a ny
q uest i o n s .
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SENATOR BOURNE: Questions for Officer Peschong? Se eing
none, thank you. Appreciate your testimony.

JIM PESCHONG: Thank you.

SENATOR BOURNE: Furt her testifiers in support?
about the tenth testifier in support. I don ' t
opposition (la ughter) ex cept for Senator
( laught er ) .

SENATOR CHAMBERS: And I'm not going to testify even for.

SENATOR BOURNE: Thank you. Welcome to the committee.

PATRICK CAVANAUGH: Hi, it's Patrick Cavanaugh, attorney for
the Fraternal Order of Pol ice r epresenting 2,500 law
enforcement officers from ac ross the st ate of Nebraska.
Cavanaugh is C-a-v-a-n-a-u-g-h. And we just wanted to thank
Senator Stuhr for introducing this bill and vo ice our
s uppor t .

SENATOR BOURNE: Than k yo u . Questions for Mr. Cavanaugh?
See none , t ha n k y o u .

PATRICK CAVANAUGH: Th a n k y ou .

S ENATOR BOURNE: Nice seeing you here today. Any othe r
testifiers in support? Testifiers in opposition?
Testifiers neutral? Senator Stuhr to close.

SENATOR STUHR: Thank you, Senator Bourne and members of the
committee. I just want to say that the focus of this b i ll
was to protect dogs, police dogs owned by city and county
law enforcement rather than only just the State Patrol, was
also to add s ome protection to them. I would be happy to
work wi t h t he comm it t ee i f t hey f e el t h at add i t i o na l
standards are needed to be included in the bill. The
language in the bill was recommended by th e St ate Patrol
because they felt that it was adequate and that they do not
h ave the capacity to actually certify all dogs. It is ou r
understanding that this Police Standards Advisory Council
actually sets the st andard for those d ogs o w ned and
controlled by the State Patrol. But if you would like those
included, many times those kinds of things are included in
r ules and regs. And if you want more detail, we w ould be

This i s
s ee an y
Chambers
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L B 100 , 11 2

happy t o w o r k w i t h yo u .

SENATOR BOURNE: Su r e , gr eat . Than k y ou . Questions for
Senator Stuhr? Seeing none, thank you. That will conclude
t he he a r i n g o n L B 1 0 0.

LB 112

SENATOR CHAMBERS: Se n a t o r Bou r n e .

SENATOR BOURNE: Than k you. Good afternoon, Senator
Chambers, members of the committee. My name is Pat Bourne.
I represent the 8 th Legislative District in Omaha, here
t oday t o i n t r od u c e L B 1 12 . I wi l l t r y t o be br i e f as t h i s
is the third time this measure has been heard before this
committee. Si mply put, LB 112 would require custodial
interrogations to be electronically recorded. As I stated,
this concept has been introduced before and has, in f act,
been advanced from this committee. Unfortunately, there was
last minute opposition when the bill was on the floor and I
agreed to pull it i n or der t o ad dress those concerns.
LB 112 has addressed those concerns that were articulated at
that time and it is as a result of that cooperative effort.
U nder the bill, custodial interrogations at a place o f
detention which is de fined in the bill are to be recorded
e ither by audio recorder or a video recorder. Failure to
record an interrogation would render any admission or
statement made by a suspect inadmissible in criminal
proceedings. However, there is a provision in the bill that
if a prosecutor proves there is a reasonable excuse which is
defined as well f or not recording a sta tement, that
st.atement can be admitted in court. A reasonable excuse is
defined which includes circumstances in which it was not
practicable to record at the ti me o f th e int errogation.
Recording equipment could not be reasonably obtained. The
suspect refused to be re corded or when th e re cording
equipment ma l f u n c t i on s . Th e b i l l al s o p r ov i d e s t h a t i f a
person testifies contrary to any un recorded admission or
statement, that s tatement can b e used for the purpose of
impeachment. In addition, a ruling to suppress a statement
does not p revent the use of any evidence derived from the
suppressed statement i f that evid ence is otherwise
admiss i b l e . S tatements obtained in an other state i n
compliance with the laws of th a t st ate or statements
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obtained by federal law enforcement officers are admissible
under this measure. I personally feel this is good policy.
Unless there is il legal activity taking place dur ing
interrogations, I d on't understand why there would be a
reason for anyone including law enforcement to op pose t he
concept. Electronic recording not only protects the rights
of an accused, it also protects law enforcement from fa lse
accusations. In my o pinion, it protects the integrity of
our criminal justice system. Other states have recognized
the va lue of recording interrogations and m any a re
consxderzng adopting this policy. Illinois was the f irst
state to r equire recorded interrogations and that state
sheriffs association called it a "a good tool" and that " i t s
time has come." I believe its time has come in Nebraska as
well and I believe that it is time to finally pass this
measure . Th a n k you .

SENATOR CHAMBERS: And before you leave, how many are going
to testify in f avor of this bill? Three. How many are
g oing t o t e st i f y i n op po s i t i on ? Si x . Ju st s o yo u kno w .

SENATOR BOURNE: T ha n k y ou .

SENATOR CHAMBERS: Any que stions by a ny member of the
committee? Thank you, Senator Bourne.

JIM MOWBRAY: Sena tor Bourne, Mr. Chairman and members of
the committee, my name is Jim Mowbray. It's M-o-w-b-r-a-y.
I'm chief counsel for the Ne braska Commission on Public
Advocacy and I'm here testifying in support of LB 112. I' ve
been here before testifying on a bill similar to this but I
do think that L B 112 m eets a t least almost all of the
criticism and opposition that we' ve heard over the la s t
several years regarding law enforcement's problems with
v ideotaping and audiotaping statements as well as s ome of
the ot.her concerns that have been e choed by the County
Attorneys Association. This issue has been studied across
the United States and t here is a large movement that is
coming from a number of different variety of o rganizations
that support this concept. For example, in February which
you' re getting a ha ndout of 20 04, the American Bar
Association passed a resolution resolving that they urge
legislatures and courts to do such type of legislation and
that's require videotaping. I'm also handing out a study
that was done by the Department of Justice back in 1993 when
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the issue started becoming more and more at least discussed
among law enforcement, whether it was a good or a bad idea.
And in that particular study, when they started talking to
the law enforcement officers that were actually using this
process of videotaping they found 47 percent said that that
h elped a l o t i n t he qu al i t y o f t h e p o l i ce i nt e r r o g a t i o n s .
They also said, when they asked about defense claims on
improper that the allegations decreased 43 percent. So this
legislation is n't an effort by d efense attorneys or
defendants to somehow make it easier for them to get off as
people think that that's what this does. This helps
everybody. It provides a verbatim transcript of or
recording of w hat was actually said between the police
officer and the defendant because we know confessions are
probably the most damning evidence against an accused if
there is a confession. In looking at the DNA cases where
people were exonerated meaning that they were absolutely
innocent, 37 of them were homicide cases and two-thirds of
that 37 that were exonerated meaning they were innocent, the
people confessed. If t hat had been recorded, that can be
analyzed by experts in the field to determine whether it is
a false confession or not. Wh at we' re trying to provide
factfinders is an accurate, letting them listen to an d
hopefully watch the demeanor of the police officer, the
demeanor of the defendant. They have to determine whether
these statements are voluntary. Judges complain all the
time when they are pzesented with these motions to suppress.
In the last article I handed out by Thomas Sullivan who was
a coach here of the Ryan Commission, a former U.S. attorney,
he also studied this across the United States and found that
it saves money. Sure, there are extra costs in (inaudible)
and equipment and maybe in transcribing but the long run is
it saves tens of thousands of hours of hearings that aren' t
necessary. It increases guilty pleas. All of the se
statistics are cited in Mr. Sullivan's article that by him
canvassing and literally talking to h undreds of po lice
departments that have been using videotape and audiotape and
it was that type of information that caused Illinois to pass
the first statute. Alaska and Minnesota have required it by
court ru le for a number of years . (See al o
Exhib i t s 16 , 1 7, 18 , 19 , 2 0 )

SENATOR BOURNE: Ok a y . Th ank y ou .

S ENATOR CHAMBERS: Are you going to t ake...are there an y
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questions from the committee? Senator Bourne.

SENATOR BOU RNE: I ha v e a qu es t i on . Thank y ou .
Mr. Mowbray, you' ve given us this Sullivan report. I' ve not
s een it yet but you also mentioned that well, to go back
just a li ttle bit . I think in th e past there's been
opposition from the police departments who see this as some
sort of a n attack or a slight or a slam against them and I
absolutely do not intend that to happen. That 's n o t the
intent here. But havi ng said that, you mention in this
report there's a number of interviews with police officers.
Can you tell me what some of those officers who have done
the recording, what their experiences have been with this,
b oth t h e g o o d a n d t he ba d ?

JIM MOWBRAY: Sure. And one of the things he talks about is
benefits of recording and so, again, he contacted different
prosecutors and police officers. Let me just give you a few
examples. In San Diego it was quoted, "Recording i s a g re at
i nvest i g a t i v e dev i ce wh i ch e l i mi n a t e s t he p r ob l em o f
suspects changing their stories when we get to court. I' ve
never met a detective who didn't like i t. " In Boze man,
Montana , "Recording permits the v iewer to see how the
s uspect looked and acted before cleaned up for court." On e
video showed a suspect giggling when he described beating
children. Our experience is a hundred percent positive."
I n O re g o n , "If a picture is worth a thousand words, it' s
been my experience t.hat a video is worth 10,000." And as
far as reducing the ntmber of defense motions to suppress
statements and confessions. In Bro w n Co unty i n Sou th
Dakota , "Many cases now g o to trial and many complaints
about officers' conduct are dropped after the recordings are
seen by the defense. It's good to have everything recorded
so there's no question in court about what took place." In
El Dorado County in California, " A motion to suppress xs a
swearing match between the suspect's words and the officer' s
words. Now we play the tape and the judge says, 'It's right
there. Motion denied.' " Here was something interesting
for the International Association of Chiefs of Police when
asked about this . The quo t e is , "When asked abou t t he
effectiveness of the CCTV closed circuit television, the
overall response from more than 200 law enforcement agencies
indicates that there has been a marked improvement in police
operations: fewer frivolous lawsuits because defendants are
unable to contradict taped evidence, protection against
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claims of abuse or coercion during interrogation procedures
and reduced court time for officers because defendants are
unwilling to dispute charges when faced with taped evidence.
Another advantage that he noted in here when he t a lked to
these police officers about recording versus note taking.
Omaha, Nebraska Police Department was quoted as saying, " I t
works out gr eat due to the fact you dcn't have to write
anything down which can make the suspect nervous and c lam
up...they clam up more when you write a lot of notes during
the interview." In Corpus Christi, Texas, "Officers have
found that they especially like the recording process
because it's much faster and eas ier for them to simply
record a suspect's interview, rather than the old method of
interviewing the suspect, writing his v e rsion o f events,
having it typed up and h aving the typing signed by the
suspect. Simply r ecording everything means when the
interview is over, the suspect's confession is recorded for
posterity without all the other paperwork." Prose cutors
again asked the same question regarding the increased number
in guilty pleas. San Diego prosecutors said, " Consider t he
immeasurable value of giving the eventual jury the
opportunity to hear, if not see, the defendant before he has
thought to t emper his attitude, clean up his language, and
otherwise soften his commonly offensive physical appearance,
and you begin to appreciate the tremendous value of a taped
interview. Not even Richard Greer (sic) as a defense lawyer

t h * * t p t ~tb 'll be bl t t pd b '
way around the truth that an audio or video recording so
obviously displays.p Henn epin County, Minnesota State
Attorney, and I' ve said, they' ve had that for I think since
1994, "For police, a video interrogation protects against
unwarranted claims that a suspect's confession was coerced
or his constitutional rights violated. For prosecutors, it
provides irrefutable evidence that we can use with a jury in
the courtroom. For suspects, it ensures that t heir rights
are protected in the interrogation process."

SENATOR BOURNE: Than k you. Wer e there any negatives, I
mean, and I assume this was an unbiased report. Were there
negative comments...?

JIM MOWBRAY: 'I'his was an unbiased report and, again, I
reiterate, Mr. Sullivan is an attorney but he was a
U.S. attorney. He was the Republican half of the cochair of
t.he Ryan Commission. There were some negative reaction...he
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was concerned about, he had h eard reports of negative
reactions of recording. And so he talked to detectives who
had originally been against it and then after having been
trained, what they felt. Down in Florida, " Detec t i v e s w e r e
trained and began recordings in May 2003." A supervisor:
"We are recording all interrogations and interview and are
continuing to have great success. Our detectives have made
the transition very well and are satisfied with the results.
They have found their confession rates have not b e en
c ompromised . " "A 17-year detective in this office said:
'Initially I was very apprehensive but after observing and
being involved in interrogations I see how the use of video
is much better than the ol d fa shioned method...it has
fostered new techniques. At the beginning it was somewhat
i ntimidating, but once y ou be come accustomed to th e
procedure it becomes second nature. ' " A gain , i n Mi n n e s o t a ,
"When the Supreme Court decided the Scales case i n 1994
which is requiring these recordings, detectives thought the
world would fall apart but it has worked out v ery w ell.
Minnetonka County has l ived with audiotapes for over ten
years. They have enhanced our cases." So those will give
you examples o f wha t is contained in there of what the
benefits are to everybody in the criminal justice system
from the defendant to law en forcement to the judges and
ultimately the juries who have to listen to these and try to
d etermine whether or not...how much w eight t o gi v e this
confession, whether this confession was done lawfully. It
protects everybody's ct nstitutional rights and it should be
made law here as it is becoming...I believe two other states
have passed it, Rhode Island and Maine, possibly. And so
this is something that's coming and ne eds to co m e to
Nebraska.

SENATOR BOURNE: Tha n k y ou .

SENATOR CHAMBERS: Oh, any other questions? Thank you,
Mr. Mowbray .

JIM MOWBRAY: Thank you.

ARTHUR LANGVARDT: Mr. Chairman, members of the committee,
my name is Arthur Langvardt. That's L-a-n-g-v-a-r-d-t. I'm
an attorney in Hastings. I a m presently the president of
the Nebraska Criminal Defense Attorneys Association and I 'm
here to sp eak o n behalf of LB 112. And I think Senator
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Bourne's and Mr. Mowbray's comments have covered just m ost
of what you could say. And I would reiterate...I don't know
how you'd legitimately object to this. Th e limitations,
definitions of what' s...or what's the definition of a place
of detention, the way this is limited. It's narrowed down
to those situations where there's plenty of time to plan for
it. They know the person's coming; they know where he' s
g oing to b e a n d t hey know they' re going to h ave an
i nterview. And th is l egislation excludes those more
ambiguous situations where you d ebate. Well, is this a
custodial situation or is it not when y ou' re out on the
street in a police car? It's not affected here. These are
the situations where they could prepare. As I said, I don' t
know why anyone could really legitimately object to t his.
Surely no one w ould quarrel with the proposition that
judicial proceedings and even criminal proceedings are
designed to, as much as possible, determine what exactly is
the truth? What actually happened? What was actually said?
My own experience would lead me to believe that such a law
as this if adopted by the Legislature would probably favor
prosecutors and police more than defendants. There will be
a few cases where it's different. It will even favor
defense attorneys because when you' re a defense attorney and
the police...there's a report. So and so confessed to this
and your client says, no, you' ve got to push it. It's going
to eliminate a lot of p roceedings and a lot of lingering
doubts even say when judges accept the police version.
There's that lingering doubt when they' ve heard the other
t est i mony . I h ope n o o n e i s go i n g t o co me up an d say t h at
the Legislature shouldn't take a limited step such as this
for the reason that passing such a l a w is impugning the
i nteg r i t y o f t he p ol i ce o f f i cer s . I wou l d t ake t he v i ew
more that if the Legislature were to adopt t his aw it' s
giving a vote of co nfidence to law enforcement. Yo u' ve
giving the opportunity to eliminate lingering questions or
d oubt.s i f t he r e ar e an y . So I wo u l d u r ge p a s s age o f t h i s
b i l l .

SENATOR CHAMBERS: Any questrons? Thank you very much.

A RTHUR LANGVARDT: Th a n k y o u ve r y m u c h .

SENATOR CHAMBERS: Ne x t .

PATRICK CAVANAUGH: My name is Patrick Cavanaugh. I ' m an
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attorney for the Neb raska Fraternal Order of Pol ice.
Cavanaugh is C-a-v-a-n-a-u-g-h. We represent over 2,500 law
enforcement officers across the state of Nebraska and we' re
here to thank you for considering this legislation and show
our support for LB 112. The Nebraska Fraternal Order of
Police desires to secure the truth in any investigation and
we support the electronic recording in no rmal police
situations, to lend th emselves to obtaining quality
recordings in conjunction with the practicalities of law
enforcement. And we want to support the bill and recognize
the safeguards provided for normal police investigation
p rov i ded i n t h i s b i l l . Than k y ou .

SENATOR CHAMBERS: Just one question. Mr. Cavanaugh, among
that 2,500 plus membership, probably all of them at some
time or other has been engaged...have been engaged in
interrogations of the kind this bill will deal with, is that
c orre c t ?

PATRICK CAVANAUGH: Majo rity of our membership are police
officers that are involved in investigations. Ther e a re
other members of our...

SENATOR CHAMBERS: And they did send you here to testify in
favor of this bill?

PATRICK CAVANAUGH: I n fa vo r o f t h i s bi l l . . .

SENATOR CHAMBERS: I lust wanted to be sure. Okay.

PATRICK CAVANAUGH: (l au g h ) I f ee l l i ke I ' m t es t i f y i ng i n
favor of e verything here today. But this was decided that
it was something with the safeguards provided for normal
situations in law enforcement that t his will be an
appropriate bill to support and we provide our support for
L B 112 .

SENATOR CHAMBERS: Any other que stions? Thank you ,
Mr. Cavanaugh .

PATRICK CAVANAUGH: Th a n k you .

S ENATOR CHAMBERS: And we' re going to the...nobody else i n
f avor o f t h e b i l l ? We ' r e n o w g o i n g t o t he op p o s i t i o n .
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TOM CASADY: Good afternoon, Senators. I 'm Tom Casady,
C-a-s-a-d-y. I'm the po lice chief here in Lincoln. I'm
testifying on behalf of the city of Lincoln. We oppose the
bill. Our opposition is based on the fact that we don' t
have the money to implement its requirements and w e don' t
expect that the L egislature will provide it to us. Last
year my department arrested just over 25 ,000 pe ople for
various kinds of m isdemeanors and felonies. These ranged
from things like urinating in public and disturbing the
peace to ra pe, robbery, and homicide. About 30 percent of
those people that we arrested were lodged in jail but there
were probably thousands of others interviewed at police
substations and our headquarters building and hospitals and
places like the Cornhusker Place Detox Center and similar
facilities, people that were subsequently released after
their interview and after they received a misdemeanor
citation. If this bill were to pass, we'd be r equired to
record all of those interviews. It isn't really clear...I'm
a little bit concerned that we might even be required to
record interviews that are m ade i n buildings that a re
temporarily under our law enforcement control. Regardless,
it is clear to me that the sheer volume of recordings that
wil l be mand a t e d by t h i s b i l l wou l d b e q ui t e l ar g e i n ou r
case. You know, each of these recordings means you have to
have a recorder and you have to tag in and process and make
a bar code and do the paperwork and the computer entry on
the tape for the digital file. We have to handle its
storage and its cataloging and, most importantly, you have
to transcribe it. And that's where my real concern about
this bill and the real source of our opposition comes from.
It's from that transcription process. Transcribing tapes is
a difficult business. It 's detailed and tedious work and
these defense attorneys know it. They do it all the time.
When you have to transcribe a tape from a deposition or a
trial or a hearing, that's a time-consuming process. A
30-minute interview can take wel l over a n hour to
transcribe; some of them several hours. We know this real
well because we transcribe thousands of tapes of interviews
with victims and witnesses and suspects every single year.
In fact, that's why we know how much it costs because we do
it so much. We transcribe tens of thousands of pages every
year and this is going to increase that. My best estimate,
it's going to double it. I think that it will cost us more
than 5100,000 a year i n our ca s e as the Lincoln Police
Department. The Sullivan report, page AB lists the Lincoln
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Police D epartment as having recorded all custodial
interviews for the past 28 years. That 's categorically
untrue. I' ve been there for 31 years. I can ass ure you
that that's not th e case. Also , th e Illinois statute
perta i n s o n l y t o ho m i c i d e , ce r t a i n k i n d s o f ho m i c i d es. I t
doesn't apply to eve ry single arrest that we make. And I
think there are some wa ys t o imp rove t his kind of
legislation. I am not opposed to the concept of recording
interviews at all. In fact, we do a great deal of that but
as it's written it would impose a really unworkable burden
on us with no funding to follow it.

SENATOR CHAMBERS: And Chief, I hate to tell you, but as is
the case when you' re driving on the street and the red light
comes on, even an officer has to stop (laughter). Are there
any questions of the Chief? Senator Bourne.

SENATOR BOURNE: Chief, how many of the people that you do
custodial interrogations on now do you record whether it be
a v i de o o r a ud i o ?

TOM CASADY: I think it's a very, very small percentage. As
I said, we made 25,057 arrests last year.

SENATOR BOURNE: And how many of those are, you know, the
custodial interrogation versus an interview?

T OM CASADY: Well, over 7,000 of those people went to jail
so those are c learly custodial interrogations. Bu t that
doesn't count the people that were released after they were
taken to headquarters or to a substation or the detox center
or the hospital. So it's well in excess of 7,000 people.

SENATOR BOURNE: I appreciate your concerns and I truly mean
that. And you had some concerns, I think it was last year
or the year before, and I believe each o f th ose were
addressed. The transcription, that's a new wrinkle to me
even though there's no requirement in the bill that anything
is transcribed. But I realize that if...be that as it may,
what. I want to know, though, is if you talk to the police
department of the city of Omaha, they claim they d o this
a hundred percent of the time. We ' ll see if they testify
here today but as I understand it, t h ey' re not o pposed
necessarily to i t because they already do it. And I guess
what I'm wondering, is how have they managed when, you know,
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you' re e xpr e s s i n g som e d i f f i c ul t y and I ' m. . . and i f
t here ' s . . .

TOM CASADY: Frankly, I don' t..

SENATOR BOURNE: ...if there's somebody from the Omaha
Police Department that wants to correct me on that, please
do. That is my understanding.

TOM CASADY: Well, I don't believe that. I don't believe
there's any way that the Omaha Police Department records
every custodial interrogation they do . They mi ght be
t a l k i n g l i ke M r. M owbray was t a l k i ng ab o u t h om ici d e s . I
can't think of a hom icide since I' ve been around that we
haven't recorded either video or audio. I 'm not worried
about those cases. I'm worried about the officer that' s
interviewing this 16-year-old shoplifter at Target that he' s
had a meeting at the substation. T hose are the kinds of
things that would just hugely increase our transcription
cost because that's the vast, vast majority of the a rrests
we ma k e . And this bill applies to all c ustodial
interrogations, not just C lass II felonies, not just
h omicides and rapes and robberies but all of them. An d
that's what I'm concerned about because I know w hat t hat
will do to our transcription. And you can bet, if there's a
tape both the p rosecutor and the defendant's counsel are
going to want transcripts of that. So the op tion i s not
going to exist for us not to transcribe those tapes. We' ll
be overloaded with them and you won't provide us with t he
resources we need to do that job. If you did, I wouldn't be
here .

SENATOR BOURNE: Tha n k y ou .

SENATOR CHAMBERS: S enator Flood.

SENATOR F L OOD:
Chref , f o r you r
mentio n ed , doe s
speeding tickets?

TOM CASADY: No, absolutely not. That's 25,000 misdemeanors

Thank you , S e n a t o r C h ambers . Than k y ou ,
testimony. The 25,000 arrests you
that include traffic infractions and

and f e l o n i e s .

SENATOR FLOOD: Okay, all misdemeanors and all felonies.
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TOM CASADY: Ye s .

SENATOR FLOOD: Toge ther. Do you rou tinely...do your
officers routinely record traffic stops with an in-car video
camera?

TOM CASADY: No, and the reason we don' t...I only have about
20 in-car video cameras. And the reason I don't have more
than that i s because of exactly this problem. The costs
that are associated with it. I'd love to have cameras in
all of our cruisers and record all of that video. I'd love
to do that. The problem is that it comes at a big cost, not
the equipment, maintaining the equipment, replacing the
equipment, transcribing the tapes. Can you imagine the work
i nvo l ve d i n j us t c at a l og i ng and a r ch i v i ng t he a mount o f
video that's produced from those in-car cameras? And if
someone is h ere from the Omaha Police Department, ask them
about their experience with in-car cameras. How man y of
them are ac tually out-of-service at any given time and
that's the problem. Like I say, if this bill was limited to
the high-end felonies and detentions, I th ink there have
been some improvements made from the version that I saw last
year and the year before and that's a move in the right
direction. B u t it still...it is so broad it's going to
require one heck o f a lot of work that I don't think many
people have a concept of this.

SENATOR FLOOD: Tha n k yc u .

SENATOR CHAMBERS: Any other questions? Thank you, Chief.

TOM CASADY: Tha n k y ou .

SENATOR CHAMBERS: Next. How many more are actually going
to testify? Is the number growing from what it was when I
f i r s t aske d ? ( l a u g h t e r )

LARRY THOREN:
Thoren , T - h - o - r
behalf of Police
I have testified
e f f o r t s on t he
w ould e ch o C h i e f
are set t i ng

(Exhibi t 2 1 ) And I ' l l be qu i c k . La r r y
-e-n, Hastings Police Chief, testifying on
C hiefs A s s o c i a t i o n i n o pp o s i t i on t o LB 11 2 .
previously on this bill and appreciate the

d i re c t i o n t hat t he b i l l i s t ak i ng . An d I
C asady's c o ncerns an d ou r maj o r con ce r n s
up reco rding roo ms, tra nscriptions,
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transcription fees, and property management. I'd also like
to compliment Attorney Langvardt. It 's the first time I
heard him say nice things about police officers (laughter)
and I'm glad that's on the record. Even if the Legislature
or the state provided us w ith in- car came ras, the
maintenance for that and personal recorders for every police
officer, we couldn't afford to do it. We couldn't afford to
do it a s t he bill is written. Again, I'm from Illinois
originally and I know the problems that occur, and i t was
mainly in a metropolitan area. And the necessity of...where
that law became a necessity because of concerns about death
penalty cases. And the Illinois law does cover homicides.
It doesn't cover all custodial interrogations so and, again,
police chiefs are concerned about the behavior of police
officers and that they follow proper techniques and that
there's no abuses. What questions can I answer?

SENATOR CHAMBERS: A n y qu e s t i o n s o f Ch i e f Tho r e n ? Ch i ef , I
h ave. . . o h , g o a h e ad , S e n a to r Fl oo d .

SENATOR FLOOD: Chief, thank you for your testimony today.
In your handout dated January 20, 2005, which has been made
a part of the record, you say in su bparagraph 3 with a
bullet point, LB 122 implies a doubt as to the integrity of
police officers and may lead to restrictions on v o luntary
admissions and exci ted utterances. What types of
restrictions do you envision?

LARRY THOREN: Yeah, and thanks for...reminding me of that.
In reading the bill and the intent of the bill it says that
the best way to determine is is the recording, that somebody
f ree l y a n d v o l u n t a r i l y wai v e d t he i r r i g ht s . I nt eg r i t y i s
the top character trait for police officers, my belief, in
many police chiefs. I'm concerned that there may b e so me
unintended consequences which we' ve seen from other acts of
l egislative that may expand this to now star t to cove r
spontaneous utterances, (inaudible) statements, or voluntary
statements. If I 'm transporting a prisoner from the police
station to the county jail and the prisoner then d ecides,
well , yea h , I d i d do t he r ob b e r y o r I d i d do t he k i l l i n g .
That statement, under this bill, would be admissible but I'm
concerned that the interpretation of the voluntariness or
the admissibility of that statement may be come clouded
because of the requirement to r ecor d cus t od i al
interrogations.
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SENATOR FLOOD: As I read the bill, I don't think that the
bill intends the transportation in a patrol cruiser from the
scene or from location of the arrest to the police station
as a custodial interrogation.

LARRY THOREN: That's correct and we' ve talked about, you
know, unintended consequences that could happen ea rlier
today on s ome other bills that, you know, how do we know
that this isn't going to happen in the future?

SENATOR FLOOD: Oh, so you' re envisioning an erosion of some
of the techniques that you find helpful today.

LARRY THOREN: I'm sure when the police strict liability was
written it wasn't targeted at a participating individual in
the car th a t mi ght no t have been th e driver t hat' s
considered a third innocent party or a situation that a
chase did not, you know, I turn my red lights on turn around
a nd t na t so .

SENATOR FLOOD: That's good. Thank you.

SENATOR CHAMBERS: Any o ther questions? Then I have one.
Chief Thoren, I listened to Chief Casady and it seems to me
that your and his opposition is as strong to this bill as if
no changes had b een m ade from the last one. Isn't that
t r u e ?

LARRY THOREN: Our con cerns are p roperty management,
transcriptions,...

SENATOR CHAMBERS: No , my question is you' re still opposed
to this bill despite the changes that have been made. Is
t ha t t r ue ?

LARRY THOREN: Ye s .

SENATOR CHAMBERS: So i f a fight has to occur then it'd be
b est to just go back to the stringent form of the bil l
because making the changes has not made any difference and
you still are opposed now even t hough the c hanges were
addressing some of the opposition expressed last year. Do
you at least see the point that I'm making?
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LARRY THOREN: Yes , but y o u kn ow, you t alked abo ut
negotiation earlier and compromise and I think we' re moving
in that direction.

SENATOR CHAMBERS: And the way you'd like to n egotiate is
I' ve got six eggs and you' ve got six eggs, and when we get
through you have twelve eggs and I have none (laugh).

LARRY THOREN: Not necessarily (laugh)

SENATOR CHAMBERS: So what form would this bill t ake t h at
would remove your opposition? Because you said if we gave
you all the money then you s till couldn't afford to do
certain things so you'd still be opposed to the bill.

LARRY THOREN: I would have to hire additional personnel to
do transcriptions. Now under the lids which restrict our
income for the city, which restricts my budget...

SENATOR CHAMBERS: So , really t here's no form this bill
could t a k e t h a t w o u ld r em ov e y ou r op po si t i on , i s t he r e ,
b eing comple t e l y f r an k ?

LARRY THO REN: Come up wi t h a r eso l u t i on t o t he
transcription, the extent o f having a trans cription
(inaudib l e ) b e c ause t h a t f a l l s on us .

SENATOR BOURNE: I understand.

SENATOR CHAMBERS: That's all that I would have. Any other
questions? Thank you, Chief. I almost said senator.

LARRY THOREN: Thank you. I'm not running for of fice y et
( laugh) .

SENATOR CHAMBERS: Okay. And I wouldn't want to reduce you
on the salary scale either (laugh).

RICK BOUCHER: Mr. Chairman, members of the committee, I 'm
Rick Boucher. I'm an attorney in Lincoln, B-o-u-c-h-e-r.
I'm here tonight as a registered lobbyist for the Ne braska
Sheriffs Association.

SENATOR CHAMBERS: Mr . B oucher, excuse me. You said, I'm
Mr. Rick Boucher from Lincoln. Then you spelled. What y ou
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spelled, your name or Lincoln?

RICK BOUCHER: It is, I spelled B-o-u-c-h-e-r. It's my last
name.

SENATOR CHAMBERS: We re you spelling your name or were you
spel l i n g . . .

RICK BOUCHER: Ye s .

SENATOR CHAMBERS: .. .your version of Lincoln?

RICK BOUCHER: No, no, I was spelling my last name.

SENATOR CHAMBERS: Oh, okay, well, the way you placed it in
the sentence, you know how lawyers are, I just wanted the
record to be clear that you didn't have a different spelling
for Lincoln than the rest of us have.

RICK BOUCHER: No, I don' t.

SENATOR CHAMBERS: Okay, thank you.

RICK BOUCHER: I w as spelling my last n ame to he l p the
clerk. The Nebr aska Sheriffs Association opposes LB 1112
(sic), we think the system is not broken and no fine-tuning
i s n eede d . As Mr. Mowbray stated, courts, juries,
factfinders, they' ve been making these decisions for
a hundred years. In thi s particular sense, not only the
equipment and transcription, what others have cost, but the
time involved whether in using experts or being trained on
t he equipment, those sorts of things. I think that t he
sheriffs believe that there will be more challenges, more
obstacles to the efficient prosecution of these cases. That
the bill goes simply too far and suppresses statements not
recorded. I would mention to you that although as the study
that you have in front of you reports, whether it's accurate
I think the ch ief ha s me ntioned, he doesn't think it' s
accurate with regards to Lincoln. Ther e a r e only f our
counties of th e 9 3 counties in N ebraska that tape some
custodial interrogations and I think that th at's most
notably Douglas County, Lancaster County. I think Lincoln
and maybe Sarpy County, that the other counties simply are
not prepared to cover that expense. I think an unintended
consequence may well be th a t of ficers who ha ve , for



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 112Committee o n Ju d i c i ar y
J anuary 2 0, 2 005
Page 131

instance, in C herry County, let's assume that i t's a
requirement, that it's passed by t h e Le gislature. An
unintended consequence may well be that you may be two hours
away from your home base or an hour and a half, that you
rather than a person you would visit with, to find out more
about a crime whether it's any sort of c rime because all
crimes are i ncluded that yo u m ay transport them to that
facility just in case something is given to you in response
to a question. What were you doing, that sort of thing? So
you may have officers transporting them back to a home base.
And I th ink in terms of custodial interrogation, certainly
it references no particular definition. There's a couple of
phrases that are more highly litigated than custodial
interrogation in the criminal law, probably proximate cause.
Because custodial interrogation as you' ll see as defined,
it's not defined, it's really defined as to what the law is
at the tame the offense arises. We believe the judges and
j u r i e s a re f u l l y cap ab l e of mak i ng t h at de t er m in a t i o n .
Mr. Mowbray mentioned video where you can see, feel. I
mean, I think xt allows for audio. As a lawyer who took an
audiotape through federal courts as well a s the state
courts, I can tell you it just doesn't eliminate all the
controversy. Than k you . I ' ll b e ha ppy to answer any
q uest i on s y o u m i gh t h a v e .

SENATOR CHAMBERS: Any questions of Mr. Boucher? Senator
Bourne .

SENATOR BOURNE: I'm a little confused by the Cherry County
argument. If I was the chief o f t h e Li ncoln Police
Department and I wanted to get around this bill, I'd say to
the officer, go take him onto the front porch, you know, go
outside (laugh) the front door of the building. And there' s
no requirement that you record them. Take them out to the
cop car. You know, I don't understand, so you' re saying to
me that i f yo u' re in Cherry County you' re two hours away
from t he bu i l d i ng wh i ch i s c l ear l y de f i ned , p l a ce o f
detention. You ' re saying that officer is going to drive
them to the nearest police building that's two h ours a way
rather than i nterrogate them s omewhere else and not be
subject to the requirements of this bill?

RICK BOUCHER: Sure. I think, first of all, the place of
detention although it mentions building is much broader than
t hat . I f y ou ' l l l oo k on l i n e 2 6 , i t says a b u i l di ng , t hen
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some of these places but not limited to. I t hink so. I
t h in k i f yo u ' r e l o ok i n g f or com p l i a n c e w i t h t he l aw t h at i f
you' re no t g o i n g t o r i sk a ca se b y say i ng , wel l , i f I
interrogate them, if I ask that question and they respond
then we get into the five questions, all the justifications,
why it wasn' t. used. I mean, to look at the range of issues,
all that you have to do is look at page 3, line e through 12
and every issue there results in a hearing and a
determination. So I think to avoid all of that time in
court and being asked by both the prosecutor as well as the
defense lawyer, an officer may well say, I'm going to take
the way out . They wa n t a l l of th ese admissions or
confessions or i nterrogations to be taped. I ' m going to
drzve this person who may be out-of-state, maybe New Mexico
or Maine or any of these places. Rather than risk this, I'm
going to t.ake it s o they can do an audio or videotape.
Yeah, I'm going to transport them two hours to do this just
so someone doesn't accuse me of not taping it when I should.
I t h i n k t ha t wi l l happ e n .

SENATOR BOURNE: T ha n k y o u .

SENATOR CHAMBERS: Mr. Bo ucher, what you describe is not
something that would typically occur anywhere in the state,
1 s 1 t ?

RICK BOUCHER: Oh , it is, yes.

SENATOR CHAMBERS: Where th e y would have to drive two
miles . . .

SENATOR BOURNE: T w o hou r s .

SENATOR CHAMBERS: Oh, two hours.

RICK BOUCHER: Two hours? No , Cherry Co unty is the
large...I was u sing t hat as the example of the largest
county. Yeah, the other day I drove for two hours and went
through a half dozen counties.

SENATOR CHAMBERS: So they pick up somebody in Cherry County
on a re gular basis and drive them two hours. That's why
they can't enforce the law. How many people live in Cherry
C ounty , se v en ?
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RICK BOUCHER: There are more cows than people, Senator. I
know that but we have s ome v ery l arge counties where
officers are not close to their county seat. That 's w hat
I'm trying to say.

SENATOR CHAMBERS: And what kind of crimes are committed
there? They don't have a lot of homicides, do they?

RICK BOUCHER: All sorts of crimes.
homici de s i n m a n y .. .

SENATOR CHAMBERS: Is there anybody on death row from one of

Y eah, yea h, t h ey ' r e

t hose c o u n t i es ?

RICK BOUCHER: I don't know.

SENATOR CHAMBERS: When was the last time a homicide was
committed in one of those counties?

RICK BOUCHER: When you say in one of those counties.

SENATOR CHAMBERS: That you' re talking about.

R ICK BOUCHER: ...something other than...well, we have t h e
1-80 counties and then we have the counties such as Norfolk,
Chadron and t hose. The ...I d on't know. But there are
counties where law enforcement officers...

SENATOR CHAMBERS: Yo u do n ' t k now ?

RICK BOUCHER: ...I don't know.

SENATOR CHAMBERS: Well, you were speaking with such...

RICK BOUCHER: I don't know how many homicides have been.

SENATOR C HAMBERS: . . . yo u we re sp ea k i n g i n suc h an
authoritative way a bout al l t he kinds of crimes that are
committed, that's the only reason I asked the question. But
I don't want to continue. The only point I was getting to
with the q uestion that I asked or iginally is that what
you' re describing as something that I don't think is g oing
to occur on such a regular basis that this bill is going to
make any difference because the type of offense that m ight
be committed is not even that significant.
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RICK BO UCHER:
t he b i l l . I t
i n t e r r o g a t z o n s .

SENATOR CHAMBERS: So you' re not going to be worried about

Well, the type of offense is not covered in
talks about admissions, confessions, and

that in those kind of situations.

RICK BOUCHER: N o, no , wh a t I wou l d t e l l y ou i s t he y wi l l be
worried. That's why they directed us to oppose it from the
standpoint that they see it as to comply with this law, what
d o I ne e d t . o d o ? . . .

S ENATOR CHAMBERS: If. .

RICK BO UCHER: . . . I cou l d ask some one bu t I ' m go i n g t o
transport...they' re certainly not going to have the
equipment in th eir v ehicle and rather than be criticized
whether by a judge or a state senator or...

SENATOR CHAMBERS: In what instances..

RICK BOUCHER: ...a defense lawyer, they' re going to say,
I' ll transport this person back.

SENATOR CHAMBERS: In wh at instances, Mr. Boucher, does a
person have to be given Miranda warnings before what is said
c an be u s e d ?

RICK BOUCHER: W e l l , i n a cu st od i al i n t er r og at i o n , ag ai n ,
it's one of those where the custodial, to the extent...

SENATOR CHAMBERS: Okay . S o let's say you have him in the
car. If you don't give that person his or her Miranda right
in circumstances where they should be given, can an ything
that person say be used against that person in court?

RICK BOUCHER: C ertainly.

SENATOR CHAMBERS: It can?

RICK BOUCHER: Ye s .

SENATOR CHAMBERS: If you didn't give them their Miranda
r i g h t s .
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RICK BOUCHER: If...well, it depends. Are you saying that
they are in custody and being interrogated as opposed to...

SENATOR CHAMBERS: Yes. Custodial, if they' re in...we' re
t a l k i n g a b ou t c us t o d i a l i nt e r r og a t i o n .

RICK BOUCHER: You' re saying, assuming that it's a custodial
interrogation.

SENATOR CHAMBERS: When you' re under arrest then you have to
be g i ven yo u r w a r n i n g s .

RICK BOUCHER: When you' re under...yes, not when you' re
under arrest. When you' re under arrest and being questioned
which mi gh t l e ad t o . . .

SENATOR BOURNE: Are you a criminal attorney?

RICK BOUCHER: You know, I do practice criminal law.

SENATOR BOURNE: Sorry to interrupt.

SENATOR CHAMBERS: I un derstand. I'm try ing t o get an
understanding here. You ' re telling me...well, let me ask
the question a different way. When must Miranda warnings be
g iven and what is th e c onsequence if a pers o n is
interrogated without having received those warnings under
circumstances where they' re required under the law t o be
given?

RICK BOUCHER: Miranda requires when a person is in custody,
that they' re not free to leave. That phrase is heavily
litigated also but it's also interrogation. When yo u' re
asking a qu estion that could lead to a response that might
' mpl i c a t e t he m i n a cr i me .

SENATOR CHAMBERS: So let us sa y th a t it is a set of
circumstances bec ause I want to get to wha t y our
u nderstanding of M i randa i s. We' re in a set of
circumstances where Miranda warnings would be required to be
g iven .

RICK BOUCHER: Oka y. We ' re in...he's in custody and he is
be i ng i n t e r r og a t e d .
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SENATOR CHAMBERS: And you don't give those warnings and you
interrogate that person. Ca n what that person say be used
against that person when you refused to give t h e Miranda
warnings when they were required to be given?

RICK BOUCHER: Not...it would not be useo unless they...for
purposes...as a last resort for impeachment...

SENATOR CHAMBERS: Now if you gave the..

RICK BOUCHER: . ..in the...

SENATOR CHAMBERS: ...person the Miranda warnings and th at
person said then I 'm not going to talk. Then you'd still
have to transport them two hours, don't you, if you' re going
t o l o c k t h e m up ?

RICK BOUCHER: Yes .

SENATOR CHAMBERS: That's why I don't even understand what
you' re talking about.

RICK BOU CHER: Well, n o, what I 'm s aying is th e
unintended...it may be th e u n intended risk rather than
interrogate them that you transport them because anything
they say could be suppressed if i t's not videotaped or
a udio t aped .

SENATOR CHAMBERS: Have you seen cases where if a person is
in a police car being taken from point A to point B courts
have ruled that person is not free to leave?

RICK BOUCHER: Su r e .

SENATOR CHAMBERS: All right. So , okay, I don't have any
more questions. Anybody else have a question? Thank y ou,
M r. Bo uc h e r .

RICK BOUCHER: Th a n k y ou .

SENATOR CHAMBERS: I forgot I'm serving as Chair and I need
to be a little more...I need to facilitate the pr ocess a
little more than what I' ve been doing.
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NATHAN COX: My n ame is Nathan Cox from Plattsmouth. Last
name xs s pelled C-o-x. Th ank you very much for giving me
t.his ooportunity. I'm testifying against this bill. And I
guess just to really cut to the chase, my concern with this
b ill is the baseball bat to th e kn ee, so to speak, o f
suppressing the statement outright. I think that it could
be used in a number of different fashions that would thwart
justice. And tha t concerns me and I think that's part of
the reason why over lo many years we' ve allowed the system
to use all t ypes o f ev idence and le t th e judge make
decisions as to, for example, the voluntariness and th e
issues that are trying to be addressed by this bill. The
j umping to t he, we' re going to s uppress that whol e
statement, I think creates problems. I think it creates a
situation where potentially officers, hypothetically, could
look at a sit uation and say , if I t ake them in to the
detention center or law enforcement center and s omething
happens to that tape, everything is suppressed. Why don't I
just give them the Miranda here in the back of the car and
then we just go through with the questioning? There 's no
recording of it and the purpose is, as stated in this bill,
w ould tend to be thwarted. Th e next step would then b e ,
well , i f o f f i cer s a r e d oi n g t h i s t hen w e w an t t o t ake t h i s
one notch up to all cust odial in te "rogation would
p otent i a l l y be s upp r es s i b l e i f i t ' s not r e cor d e d . Now I
understand that there are exceptions that are built i nto
this particular bill but to use, again, an example of a bad
scenario. If an interrogation were to be recorded, and
let's take the wo rst c ase s cenario. You got a bad
i nd i v i d ua l t ha t ' s i n l aw en f or c e ment an d t h i s i s some t h i n g
that I know Mr. Chambers has brought up the possibility of
that existing. If that t ape w ere to not be available
through evidence or fo r some reason was not functioning,
even t ho ugh i t was r ecorde d p r ope r l y , t h at
individual...let's say you h ave a worst case scenario, a
p ol i c e o f f i ce r be at i n g a n i ndi v i du a l and t hen be i n g ar r es t ed
and interrogated for that crime. Pot entially, that w hole
statement, any st atement that that officer made in that
situation would be thrown out if the tape was not producible
at the time of the motion to suppress. And I'm just saying
worst case s cenario, horrible situation that we all hope
never happens. But it's a possibility. I think that the
best case scenario is is that we leave these decisions in
the hands of the very able judges and attorneys and ju ries
to look at the testimony, cross examine those officers to
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try and make sure that we get the truth ou t of th e m if
that's a concern and address it in that fashion. Or, I see
t hat I ' m o ut o f t i me . Than k yo u .

SENATOR CHAMBERS: Any questions? Senator Flood.

SENATOR FLOOD: Thank you, Senator Chambers. Briefly, you
raised the point that I find very interesting. If the tape
that had been recorded is not available at trial or let' s
assume for a second that in the worst of all situations an
o fficer forgot or for whatever reason did no t g e t th e
Miranda warnings right or there's something that's wrong on
there. And then that officer was to hide the tape o r not
produce the tape or in a similar situation where the tape
machine breaks and they don't fix it for a long time. If
this were passed into law, and I know that you oppose it.
Would you see any value to requiring a l aw enforcement
agency th a t has a recor ding mac hine to re port a
nonfunctioning recording device to an in dependent third
party or the state police or some agency so that that can be
on record so that if a homicide occurs after the tape begins
not to w ork p roperly or the recorder so that it can be on
record while it's in a pe riod o f ma intenance? Do you
understand where I'm going with that?

NATHAN COX : I do u nderstand. It's an additional step of
monitoring to make sure that if someth ing isn ' t
functioning...again, tell me if I'm misunderstanding...

SENATOR FLOOD: Yes .

NATHAN C OX : ...that if i t's not functioning that it be
reported so that that can be monitored.

SENATOR FLOOD: R ight.

NATHAN COX: Do I see any benefit o f it? There are
cer t a i n l y a r gue ". .e benefits and, again, don't get me wrong.
I very much...I'm in f avor o f l a w en forcement officers
recording and I encourage my officers to record but, again,
as I characterized this, a baseball bat to t he kn ee wi th
j us t s u p p r e s s i n g o u t r i g h t . I can ' t u se any t h i n g . And so i f
we put another ob stacle, for ex ample, l ike what you' re
saying, of now you' ve got to also a dditionally report to
this third agency and if something goes wrong with that,
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that's another issue for defense council to say, suppressed,
outright suppressed. It's gone. Ther e's no use of that
particular testimony. That makes me very, very nervous.

SENATOR FLOOD: Can you see where in a situation that you do
have a homicide in your area and for whatever reason the
machine malfunctions on t hat n ight when the c u stodial
interrogation of the prime suspect takes place. And the n
you have those questions raised at a court hearing. Had you
been able to report that or been required to report that it
might provide a li ttle bit m ore p rotection for a law
enforcement agency of the evidence that's not there.

NATHAN COX : I think that the scenario, though, is is that
they should have reported that and if they' re continuing on
with their interrogation even though that piece of equipment
is ma lfunctioning and they' ve reported it as being
malfunctioned, I see potentially judges saying, it's not
reasonable for you to have gone this period of time without
either fixing, replacing, and particularly in our day where
you have digital recorders. I ' ve heard people say, well,
there's no reason that somebody shouldn't have a digital
r ecorder b e c ause , y o u k n ow , t he y ' r e e v e r y where . You c a n g e t
them and you can use them. Well, now the reasonableness of
not av a i l a b l e b y j ud i c i a l r u l i ng co u l d ve r y we l l j u st go
r i gh t ou t t h e wi ndo w . A j udg e s a y in g , I f i nd t ha t d i g i t al
recorders are easy to locate and everybody should have them,
done.

SENATOR FLOOD: Thank you very much.

NATHAN COX: Tha n k yo u .

SENATOR CHAMBERS: S enator Friend.

SENATOR FRIEND: Thank you, Senator Chambers. Nr. Cox, just
out o f cu r i os i t y , I ' m i n no po s i t i on t o b e . . . my i nt e nt i s
not to ba rgain o r tr y to figure out what, you know, what
would make...I would have to sit down with S enator Bourne
and others on the committee to do that. But the thing that
occurred to me, if you took the reasonable excuses and the
work th at they did over the interim and dumped it and then
s aid for homicides, some of the folks that brought that u p
earlier. I mean, what goes through your mind when I throw a
scenario out l ike that where you say, look, now we' re in
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this mode? We' re going to tape every potential, you know,
h omici d e . . .

NATHAN COX: Homicide case.

SENATOR FRIEND: ...yeah. But the reason, again, keeping in
mind the reasonable excuse is o ut the window. I m ean,
what...l know that's putting you on the spot an d I don ' t
want yo u t o . . . I ' m n o t go i n g t o ho l d y ou t o an yt h i n g h e r e . I
just wanted to...I'm trying to sort this out in my...

NATHAN COX: And I ap preciate the opportunity to address
t hat. D e finitely in a homicide case the recording of a
suspect as he or she is be ing questioned is definitely
beneficial, and I want to say that s traight up. It ' s
def i n i t e l y b ene f i c i al . Bu t do we w a n t t o cr ea t e a sc e n a r i o
where because of an officer either through ignorance, some
type of problem not recording a particular statement, saying
in this murder case now none of this can be used at all.
Jury can't consider it. Judge can't look at it and say, we
think that the officer was telling the truth that he waived
voluntarily. We don't believe that the officer was telling
the truth. We believe the defendant. None of that can even
be considered by judge or jury because since there's a lack
of that particular tape under these scenarios we don't get
to even look at the statement that was made or if we believe
the officer or the defendant in that type of situation. And
that's why I think that it does such violence to the system
by saying all of this categorically is suppressed outright.
If this was...if the intention of the bill and, again, I...

SENATOR CHAMBERS: Mr. Cox, could you kind of zero in. It' s
about . . .

NATHAN COX : Tha nk y ou . I wi l l . I ' l l j u s t l eav e i t a t
t hat. . Tha n k yo u , s i r .

SENATOR CHAMBERS: Any other questions? Thank you.

NATHAN COX: Tha n k yo u , s i r .

MIKE BUTERA: Mr . Chairman, members of the c ommittee, my
name is Mike Bu tera, B -u-t-e-r-a, and I'm the captain in
charge of the Criminal Investigation Bureau o f the Omaha
Police Department. I a m here today to respectfully oppose
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t hi s b i l l f or sev e r a l r ea son s . Fi r s t , t he b i l l wo ul d
absolutely result in considerable cost to our department at
a time that we can really least afford it with b udget
c onside r a t i o n s . S ome examples that I'd like you t o
consider. Personnel costs would be extremely high. I kn ow
that Chief Casady mentioned a few things and so in an effort
not to b e re dundant, in O maha alone we made over 47,000
criminal arrests in 2004. Those were actual arrests. To
c onsider the fact t hat there were a lso a number o f
interviews and interrogations that did not result in arrest,
t hat n umber woul d b e c o n s i d e r a b l y hi g h e r . Acco r d i n g t o t h i s
b i l l , n ot a l l obv i ou s l y w o u l d r es u l t i n a t ap ed i n t er v i ew
but there would be tens of thousands that would. Custodial
bookings alone in Omaha, if you just looked at last yea r
alone, custodial bookings would result in excess 48. and a
few percentage points above 48 new tapes or new i nterviews
that would need to be tr anscribed per day for 365 days
a year. That would mean tens of thousands of tapes and w e
would have to hire an unrealistic number of people to keep
u p. F rom an equipment standpoint, we would need to buy
hundreds of tape recorders. A $50 tape recorder would not
hold u p f o r a m o n th wi t h t h i s t ype o f v o l u me so we ' r e
talking about fairly extensive and expensive equipment.
With t e c hno l ogy c h ang ing t o d ay , t h i n g s g o i n g t o d i g i t a l , we
are in the process of transferring our VHS audio-based
systems to digital now and i t's costing us hu ndreds of
thousands of do llars just to do that, let alone with the
additional burden. The cost of storage, the cost of tapes,
equipping rooms in ex cess of $5,000 per room. Aga in,
there's no stipulation between misdemeanors and felonies and
that's where I think that a major i ssue in this b ill
concerns us. Also, with regard to place of detention, store
security office, some o f t h e pl aces that Chief Casady
mentioned would also come into play a s being under the
custody of the police department which will require a tape.
We' re not philosophically opposed to the concept of audio
videotaping. Currently, we have a policy in place to do
t hat o n a l l Cl ass I I f e l o n i e s o r gr e at e r . Tho se f e l on i es
below Class II, every attempt is made a ccording to the
policy possible to get that done based on availability of
recording equipment, rooms, and those type of issues. There
is a financial cost associated with this bill, obviously,
the result of money diverted from other law e n forcement
purposes to f und these requirements as well as operational
t i me . Tha nk y ou .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 112Committe e o n Ju d i c i ar y
J anuary 2 0 , 2 005
Page 142

SENATOR CHAMBERS: Any questions? Thank you. Next.

JIM PESCHONG: Mr. Ch airman, members of the Judi ciary
Committee, my name is Jim Peschong, P-e-s-c-h-o-n-g. I 'm
here to testify on behalf of the Police Officers Association
of Nebraska. We are opposed to LB 112 unless it provides
the necessary funding to offset the associated cost. This
bill brings with it a substantial cost to city and counties
across the state. This is not as simple as p urchasing a
cheap recorder, recording an interview, and forgetting about
it. Har dly ever will this ever end up being placed on a
shelf in an evidence room and never be thought of a gain.
While one can certainly argue the bill does not require that
a recording be t ranscribed, the reality of i t is it' s
inevitable. Case managers, prosecutors, defense attorneys,
judges, juries will all scrutinize the recordings. In order
to effectively do this the recordings are going to have to
be transcribed. According to the Nebraska Crime Commission,
there were 93,195 people arrested or cited for a c rime in
2003. This eq uates to a detention. We can probably also
all agree that law enforcement detains far more people than
they arrest or cit e. A perso n ca n be detained for
investigative detention while the police are trying to sort
t h i ng s ou t . An ex am p l e o f t h i s m a y b e a d r i v e - b y sh o o t i n g
i nc i den t i nvo l v i n g a c ar l o a d o f p eo p l e . The veh i c l e g et s
stopped, everyone gets transported to a police facility.
Since there is a detention, the police would need to record
the pending interviews. However, maybe only one person
ultimately gets arrested or cited for the offense out of the
carload of people. But there may be four, five, six, maybe
even seven tapes as a result, of the detention. Let's say
for an argument's sake that the Lincoln Police Department's
typing staff is reflective of other law enforcement agencies
across the state with regards to skill sets and personnel
costs. O ur pe rsonnel cost for a first d raft average
statement to be typed is $15.95. If a recorded statement is
taken from 93,195 people and transcribed the cost for the
f irst draft of a transcript would b e $ 1.5 mi l l i on . Th e
costs do not stop here. There are also costs for evidence
handl i ng , a d d i t i on a l o f f i ce a n d w o r k sp ace n ee d s fo r t h e
increased workload, additional officers' time to clarify
inaudibles, redacting statements. With t i g ht b udge t
constraints, adm inistrators and elected o fficials are
already struggling trying to find w ays t o keep t heir
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personnel available so they can respond to citizens' and
community needs. A mandated recording will require a
substantial personnel workload increase to our o perations,
personnel also associated with these recordings at all
l evels. To record it, secure it, transcribe it, edit i t ,
and at some times they may have to redact ' t . T hank you f o r
your consideration. I' ll be happy to answer any questions.

SENATOR CHAMBERS: Any questions? I have one.

JIM PESCHONG: Okay.

SENATOR CHAMBERS: Whic h po lice force are you connected
w ith ?

JIM PESCHONG: Lincoln. But I'm testifying in b ehalf or
with the Police Officers Association.

SENATOR CHAMBERS: But your testimony is the same as that of
y our c h i e f .

JIM PESCHONG: Yes, a little bit.

SENATOR CHAMBERS: Well, t h e examples you gave were from
Linco l n , I t hou g h t .

JIM PESCHONG: Well, those are the ones that I 'm fa miliar
w it h .

SENATOR CHAMBERS: So they sent somebody to testify who' s
going to primarily talk about his experiences in Lincoln
though he's talking on behalf of officers who don't have
anywhere near the same set of circumstances?

JIM PESCHONG: You know, it's really hard to get your hands
around this. I'm on the Police Officers Association's board
of directors and stuff...

SENATOR CHAMBERS: Oka y , I won't force you into that. But
let me ask you this. With the number of recordings that are
t ak in g p l a c e n o w i n L i n co l n , . . .

J IM PESCHONG: Y es .

SENATOR. CHAMBERS: .is every one of those transcribed
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right now, those that are taken?

JIM PESCHONG: Yes, yes.

SENATOR CHAMBERS: And how many would you say roughly a year
are?

JIM P ESCHONG:
2003.

SENATOR CHAMBERS: And was every one of those u sed in a
p rosecu t i o n ?

JIM PESCHONG: Can't tell you that, that I don't know.

SENATOR CHAMBERS: A lot of them wouldn't be, would they?
Does every one of those cases go to trial?

JIM PESCHONG: No, they do not.

SENATOR CHAMBERS: And you think this would then make every
one of them go to trial that is recorded.

JIM PESCHONG: Well, the thing is, just because it doesn' t
go to trial, a prosecutor or a defense attorney may wind up
spending a lot of tim e re ading that transcript and going
through that transcript to decide, you know, do I wind up
plead in g m y . . .

SENATOR CHAMBERS: If the law doesn't require it to be
transcribed, what would it take to compel you to transcribe
it if somebody wanted it transcribed? Who is in a position,
in other words, to come to your police department and say,
you interrogated this person; I want a transcription of it .
Does the law require you to respond and transcribe it?

JIM PESCHONG: I'm familiar with an incident that happened a
f ew month s a g o. . .

SENATOR CHAMBERS: No , I mean this law.

JIM PESCHONG: .. .does it...

SENATOR CHAMBERS: . ..under this, would it...who can demand
that you transcribe one of those recordings?

Two thousand forty-seven for the year of
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JIM PESCHONG: The prosecutor can come to us and say, if you
don't transcribe it, I don't file the charge.

SENATOR CHAMBERS: That's not pursuant to this law, though,
i s i t ? I f t he l aw doe s n ' t r e qu i r e i t , t hen yo u can ' t bl ame
that on the law, can you?

JIM PESCHONG: That's the reality of the situation.

SENATOR CHAMBERS: Does that happen now?

JIM PESCHONG: Yes, it does.

SENATOR CHAMBERS: Then this is not going to aggravate what
h appens now, i s i t ?

JIM PESCHONG: Yes, it will. If you require that I have all
of these tapes in my evidence room, it's going to compound
the problem that I got to wind up transcribing them.

SENATOR CHAMBERS: And you think every...a prosecutor is
going to come to you in a misdemeanor case knowing the cost
of transcription and not needing necessarily even what came
out of the interrogation and will say, well, since you g ot
the tape I want you to transcribe it.

J IM P E SCHONG: I cou l d . . . Se n a t o r , I c an t e l l yo u wi t h i n t he
last couple of months a prosecutor's office went to a law
enforcement agency in this state who had indicated that they
could no l onger afford to transcribe their tapes and they
were t o l d t ha t u nt i l t hey t r ans cr i b e d t he i r t a pes t hey
weren' t g o i ng t o wi nd up h av i ng ch a r g e s f i l ed on a n y of
their cases where they had transcriptions.

SENATOR CHAMBERS: So the remedy is already there and tha t
s happening without this bill, is that true?

JIM PESCHONG: Yes, it is, and it will
because we' ll have far more tapes.
tapes in our evidence room we' ll have
t housands . . .

SENATOR CHAMBERS: Well, if this .
l os ing me .

be compounded by t hi s
A s opposed t o 2 , 00 0

t housands , t e ns o f

. .her e ' s wh e re yo u ' r e
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JIM PESCHONG: Okay.

SENATOR CHAMBERS: If you' ve got a police department that
can't transcribe ten tapes now,...

JIM PESCHONG: Correct.

SENATOR CHAMBERS: . ..what difference does it m ake i f
they' ve got a million tapes? They can't transcribe ten. I
don' t t h i n k I ' m g et t i ng t h r ou g h s o I do n ' t h av e any mor e
q uest i o ns . Do e s a n y body e l s e ? Tha n k y o u .

JIM PESCHONG: You' re welcome.

SENATOR CHAMBERS: Now do we have neutral testimony? I'm
going to say like Dizzy Dean used to say, any " neuter a l "
testimony...oh, no, I'd l ike the r eferee to go to a
"neuteral" corner. Is this "neuteral" testimony?

DON KLEINE: (Ex h i b i t 22 ) Th i s i s "neuter a l " , y es .

SENATOR CHAMBERS: All right.

DON KLEINE: Good evening (laughter). My name is..

SENATOR CHAMBERS: Is it...

DON KLEINE: . . . my na me i s D o n K l e i n e , K- l - e - i - n - e . I ' v e
been an attorney for 27 years. I ' ve been a deputy county
attorney prosecutor in D ouglas County, been a criminal
d efense attorney for ten years in Douglas County. I' m
c urrently Assistant Attorney General here in the s tate o f
Nebraska but I 'm testifying here today as the president of
Nebraska County Attorneys Association regarding this bill.
And our position is t hat of ne utral. There are some
positions within the association pretty much every which
way, and so but I think it's important that we testify as an
association. I brou ght with me today laws that have been
referred to previously. There are similar laws in oth er
jurisdictions; some by legislative act, some by court edict.
I think t hree of the states, Minnesota, Alaska, and
Massachusetts the courts have directed something to be done
wit h r ega r d t o t a pi ng cu st od i a l i n t er r o ga t i on s . I do n ' t
think there's any question that from the court's perspective
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whether you' re the judge, whether you' re the def ense
attorney, whether you' re the prosecutor, or in speaking to
j urors after you try a case that the preference is yo u
should be a ble t o have t his r ecording to listen to as
evidence as t o what t ook p lace dur ing a custodial
interrogation. There isn't any question. That's the best
possible evidence. You know, as I s aid, in t alking to
judges that have t o make the decision with regard to
admissibility in a pretrial hearing, in regard to ju rors,
with regard to credibility or other issues with regard to
statements that have been made, there i sn't any qu estion
that the t aping and that evidence that's admitted at trial
or before the factfinders is the best type of e v idence to
have. The concerns are, the problems are costs as had been
previously stated by agencies and that's something that' s
come up in the course of the associations talking about the
p roblems with this particular bill would be costs and t h e
fact of the c onstitutional safeguards are t here. The
Miranda decision is t here. Is this going a step
that...there's not a constitutional requirement that this be
taped but taking that step, is that absolutely necessary?
When judges still have to make the d etermination whether
it's taped or not, if the Miranda safeguards have been met
and the (inaudible) and the safeguards have been met. So
those are the c oncerns and that's what I wanted to voice
today.

SENATOR CHAMBERS: Thank you, Mr. Kleine.
Thank you v e r y much .

DON KLEINE : T han k y o u .

SENATOR CHAMBERS: Sen ator Bourne. I'hen I'm returning the
committee to Senator Bourne so that h e can proceed w ith

A ny q u e s t i o n s ?

our .

SENATOR BOURNE: Thank you. That will conclude the hearing
on I.B 112 and the hearings for today. Thank you.


